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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and  Renewable 
Energy 

10  CFR  Part  455 

Grant  Programs  for  Schools  and 
Hospitals  and  for  Buildings  Owned  by 
Units  of  Local  Government  and  Public 
Care  Institutions,  Amendment  of 
Regulations 

agency:  Department  of  Energy. 

ACTION:  Final  rule. 

summary:  The  Department  of  Energy 
(DOE)  today  issues  a  final  rulemaking 
amending  existing  regulations  for  the 
administration  of  the  grant  programs 
providing  schools,  hospitals,  units  of 
local  government,  and  public  care 
institutions  with  financial  assistance  for 
the  purpose  of  reducing  energy 
consumption.  The  revisions  are  made  as 
a  result  of  experience  obtained  during 
the  operation  of  two  grant  cycles,  and 
are  made  for  the  purpose  of  reducing  the 
administrative  burdens  on  institutions 
and  States  participating  in  these 
programs  and  providing  greater 
flexibility  to  States  and  institutions  in 
their  implementation  of  the  program. 
DATES:  The  revised  provisions  at 
§  455.63  and  §  455.71(f}  are  effective 
June  22, 1981;  all  other  revisions  are 
effective  as  of  October  1, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  M.  Stewart,  Office  of  Institutional 
Conservation  Programs,  Office  of 
Conservation  and  Renewable  Energy, 
Department  of  Energy,  Mail  Stop 
2H027, 1000  Independence  Ave.  S.W., 
Washington,  D.C.  20585,  (202)  252- 
2198. 

Edward  H.  Pulliam,  Office  of  General 
Counsel,  Department  of  Energy,  Mail 
Stop  6F-094, 1000  Independence  Ave., 
S.W.,  Washington,  D.C.  20585,  (202) 
252-9510. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction. 

II.  Discussion  of  Major  Comments  and 
Revisions. 

I.  Introduction 

Parts  1  and  2  of  Title  III  of  the 
National  Energy  Conservation  Policy 
Act  (NECPA),  Pub.  L.  95-619,  92  Stat. 
3238  (42  U.S.C.  6371)  established  cost 
sharing  energy  conservation  grant 
programs  to  fund  technical  assistance 
programs  for  public  and  private  non¬ 
profit  schools,  hospitals,  buildings 
owned  by  units  of  local  government  and 
public  care  institutions,  and  energy 
conservation  measure  programs  for 
schools  and  hospitals. 


On  April  2, 1979  and  April  17, 1979, 
the  Department  of  Energy  (DOE)  issued 
final  regulations  governing  the  conduct 
of  preliminary  energy  audits  and  energy 
audits  (PEA/EA)  (44  FR  19340)  and 
technical  assistance  and  energy 
conservation  measure  programs  (TA/ 
ECM)  (44  FR  22940).  These  regulations 
amended  Chapter  II  of  Title  10.  Code  of 
Federal  Regulations,  by  adding  Part  455, 
Subparts  A  through  I.  TTie  first  grant 
program  cycle  for  TA/ECM  grants 
ended  on  March  15, 1980.  In  order  to 
improve  the  effectiveness  of  the  TA/ 

ECM  program  by  building  on  experience 
gained  in  the  first  grant  program  cycle, 
DOE  issued  a  Notice  of  Inquiry, 
published  in  the  Federal  Register  on 
April  21, 1980  (45  FR  26717).  This  notice 
solicited  public  comment  concerning 
possible  revisions  to  the  present  TA/ 
ECM  regulations  for  use  in  future  grant 
program  cycles.  DOE  also  sought  and 
received  input  from  major  governmental, 
institutional  and  professional 
associations  and  from  State  energy 
office  representatives. 

On  December  29, 1980,  DOE  published 
a  proposed  rulemaking  (45  FR  85610) 
which  presented  revisions  to  most 
subparts  of  10  CFR  455,  and  which 
solicited  comments  from  interested 
parties.  DOE  received  and  considered 
written  comments  from  70  sources  and 
testimony  from  13  parties  at  public 
hearings  held  in  Washington,  D.C.  on 
January  16, 1981  and  in  San  Francisco, 
California  on  January  20, 1981.  Major 
comments  received  and  revisions  made 
as  a  result  of  those  comments  are 
discussed  below. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  program  number  and 
title  is  “81.052,  Energy  Conservation 
Programs  for  Schools  and  Hospitals  and 
Buildings  Owned  by  Units  of  Local 
Government  and  Public  Care 
Institutions.”  OMB  Circular  No.  A-95, 
Part  Ill  procedures  are  applicable  to  the 
review  of  State  Plans.  Such  procedures 
are  applicable  to  applications  only  to 
the  extent  that  when  the  State  energy 
office  prepares  its  list  of  recommended 
TA  and  ECM  applications,  a  copy  of 
that  list  must  be  forwarded  to  the  State 
clearinghouse.  The  State  clearinghouse, 
as  appropriate,  should  send  this  list  to 
areawide  clearinghouses,  which  may 
contact  the  ranked  institutions  for 
additional  information  on  projects  with 
a  perceived  local  significance. 

Environmental  and  Regulatory 
Assessments 

Pursuant  to  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  Pub.  L.  91-190,  83  Stat.  852 
(42  U.S.C.  4321),  DOE  published  a  Notice 
of  Availability  of  an  environmental 


assessment  of  the  entire  Title  III 
program  on  March  12, 1979,  in  the 
Federal  Register  (44  FR  13554).  Based  on 
this  assessment  DOE  determined  that 
the  NECPA  Title  III  program  did  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  NEPA,  and  that  an  environmental 
impact  statement  (EIS)  was  not  needed 
to  support  the  action. 

DOE  has  reviewed  the  environmental 
impacts  of  the  amendments  proposed 
herein.  It  is  DOE’s  judgement  that  the 
effect  of  these  amendments  will  be  to 
improve  the  administrative  aspects  of 
the  program,  and  provide  greater 
flexibility  in  the  program  at  the  State 
level.  No  new  or  additional  ' 
environmental  impacts  are  associated 
with  the  new  amendments,  nor  do  these 
new  amendments  require  the  addition  of 
any  mitigating  measures  beyond  those 
already  contained  in  the  program.  It  is 
thus  DOE’s  determination  that  the 
environmental  impacts  of  the 
amendments  have  been  adequately 
analyzed  in  the  March  1979 
environmental  assessment,  and  that 
these  impacts  are  not  significant.  Hence, 
no  additional  is  required  for  this 
rulemaking.  However,  prior  to  awarding 
any  grant  for  the  installation  of  an 
active  solar  heating  or  cooling  system  or 
combination  heating  and  cooling  system, 
or  for  the  conversion  of  an  oil-fired  or 
gas-fired  boiler  installation  to  coal,  DOE 
will  complete  any  appropriate  site- 
specific  NEPA  documentation  that  may 
be  required. 

DOE  has  reviewed  this  rulemaking  in 
accordance  with  Executive  Order  12291, 
46  FR  13193,  and  has  determined  that 
this  rule  is  not  a  “major  rule”  under 
Section  1(b)  of  that  Executive  Order; 
therefore,  this  rulemaking  does  not 
require  a  regulatory  impact  analysis  or 
otherwise  need  to  comply  with  the  parts 
of  that  Executive  Order  which  deal  with 
major  rules. 

This  rulemaking  has  also  been 
reviewed  in  accordance  with  OMB 
Circular  A-116  to  assess  the  impacts  on 
urban  centers  and  communities,  and 
DOE  has  determined  that  the  proposed 
rule  does  not  constitute  a  major 
proposal  requiring  formal  analysis. 

Because  the  notice  of  proposed 
rulemaking  for  these  rules  was  issued 
before  January  1, 1981,  the  provisions  of 
sections  603  and  604  of  Title  5,  United 
States  Code,  the  Regulatory  Flexibility 
Act,  are  not  applicable  for  this 
rulemaking,  in  accordance  with  section 
4  of  that  Act,  Pub.  L.  96-354, 94  Stat. 
1170  (5  U.S.C.  601  note). 
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II.  Discussion  of  Major  Comments  and 
Revisions 

General  Comment 

Overall  reaction  to  the  proposed 
revisions  was  favorable,  supporting 
greater  discretion  at  the  State  level,  and 
a  reduction  in  reporting  requirements. 

One  particularly  throughtful 
commenter  noted  that,  in  addition  to  the 
primary  objective  of  saving  energy,  the 
program  has  secondary  objectives: 

.  .  promotion  of  the  energy  ethic .  . 

.  .  educate  and  train  participating 
institutions .  . 

.  .  encourage  further  implementation  of 
energy  conservation  measures  without 
federal  or  state  assistance  .  . 

.  .  encouragement  of  the  analysis  and 
installation  of  renewable  energy  systems 

.  .  collection  of  data  and  development  of 
a  data  base  .  . 

DOE  requested  comment  on  two 
issues  of  concern:  the  effective  date  of 
the  revisions  made  in  the  final  rule,  and 
whether  a  12-month  grant  program  cycle 
should  be  on  a  Hscal,  calendar  or 
building  construction  year  basis. 
Overwhelming  sentiment  was  expressed 
for  implementation  of  the  revisions  in 
this  rule  in  the  fourth  grant  program 
cycle  rather  than  the  third  to  maintain 
the  momentum  of  the  program,  and  to 
avoid  additional  costs,  delays  and 
possible  inefHciencies  that  would  result 
from  changes  in  procedure  at  this  stage. 
Accordingly,  DOE  has  made  this 
rulemaking  effective  on  October  1, 1981,  ^ 
with  the  exception  of  §  455.63  and 
§  455.71(f),  which  concern  grantee 
reports  and  records  and  the  full 
utilization  of  school,  hospital,  and 
hardship  set-aside  funds  by  any  eligible 
applicants  in  the  event  that  before  the 
State’s  application  deadline  there  are 
insufficient  applicants  who  meet  the 
more  restrictive  requirements  for 
receiving  funds  from  these  set-asides. 
These  sections  were  made  effective 
earlier  because  they  are  beneficial  to  the 
program  and  can  be  implemented 
quickly  with  little  difficulty. 

As  to  the  12-month  cycle  concern,  the 
majority  of  comments  supported  either  a 
fiscal  year  or  a  construction  year  period. 
In  subsequent  cycles,  DOE  intends  to 
operate  on  a  fiscal  year  basis.  In 
announcing  the  opening  of  the  cycle  in 
October,  the  program  participants  and 
States  would  be  able  to  initiate 
activities  at  their  level  to  prepare 
applications,  and  take  other  appropriate 
pre-application  actions.  Many  comments 
were  offered  which  were  pertinent  to 
the  operation  of  the  program,  but  which 
concerned  matters  it  would  not  be 
appropriate  or  necessary  to  address  in 
this  regulation,  for  example — 


— the  rule  does  not  discuss 
administrative  handling  of  cost 
underruns  or  changes  in  project  scope 
because  this  is  a  grant  management 
issue  handled  under  Hnancial  assistance 
regulations; 

— the  rule  does  not  follow  a 
recommendation  that  a  sign  advertising 
the  use  of  DOE  funds  on  a  project  be 
posted  at  properties  receiving  Hnancial 
assistance  under  this  program; 

— the  rule  does  not  amplify 
restrictions  on  “in-kind”  contributions 
because  they  are  defined  and  discussed 
in  OMB  circulars; 

— the  rule  does  not  contain  suggested 
revisions  to  the  application  form 
because  changes  can  be  done  on  the 
form  itself  without  a  rule. 

Several  issues  addressed  in  the 
comments  are  outside  of  DOE’s 
authority  to  implement,  for  example — 

— funding  of  energy  conservation 
measures  for  units  of  local  government 
and  public  care  institutions,  which  is  not 
authorized  by  NECPA; 

— expanding  the  definition  in  the 
regulations  of  units  of  local  government 
and  public  care  institutions  to 
incorporate  private  non-profit  social 
service  and  day  care  facilities,  which  is 
not  permitted  by  NECPA;  and 
— a  revision  of  OMB  Circular  A-95 
clearinghouse  requirements,  which  is  the 
prerogative  of  OMB. 

Subpart  A — General  Provisions 
§  455. 1  Purpose  and  Scope 
No  revisions. 

§  455.2  Definitions 

Several  comments  proposed  including 
specific  systems  or  providing  greater 
detail  or  limitations  on  measures  listed 
under  the  definition  of  “energy 
conservation  measure."  DOE  has  not 
expanded  further  upon  the  list  of  eligible 
energy  conservation  measures,  as  it  is 
not  intended  to  be  an  exclusive  listing  of 
eligible  measures.  DOE  received 
comment  concerning  the  definitions  of 
“owned"  and  “primarily  occupied”  as 
being  too  restrictive  and  tending  to 
discourage  participation.  DOE  does  not 
consider  these  definitions  to  be  a 
significant  impediment  to  participation 
of  buildings,  under  the  criteria  of 
eligibility  established  under  NECPA, 
and  views  these  definitions  as  reflecting 
the  intent  of  NECPA. 

Comment  was  received  on  the 
definition  of  “construction  completion," 
proposing  that  DOE  not  have  the  option 
of  determining  when  a  building  is  ready 
for  occupancy,  but  permit  a 
determination  by  the  project  architect  of 
substantial  completion  to  be  sufficient. 
DOE  is  retaining  the  definition  so  as  not 


to  relinquish  its  responsibility  u^er  law 
or  to  introduce  significant  degrees  of 
inequity  in  establishing  eligibility.  The 
definition  further  allows  for 
determinations  of  completion  in  those 
jurisdictions  not  issuing  occupancy 
permits  for  buildings. 

A  number  of  comments  supported  the 
revision  of  “energy  conservation 
measures”  which  allowed  meters  as  an 
integral  part  of  an  energy  conservation 
measure.  Metering  devices  sepafate 
from  energy  conservation  measures 
remain  ineligible,  as  payback  on  such 
devices  cannot  be  determined.  DOE 
does  not  intend  to  specify  limits  to  the 
allowance  of  metering  devices  which 
are  integral  to  energy  conservation 
measures,  as  the  ranking  of  ECMs  will 
mitigate  against  high  expenditures  for 
metering  equipment  without  other 
administrative  actions. 

As  a  result  of  comment,  DOE  has 
revised  its  definition  of  “heating  or 
cooling  system”  by  adding  the  words  “or 
ventilating”  to  the  criteria  for 
mechanical  systems,  and  striking  the 
last  sentence  of  the  definition.  DOE  also 
has  revised  the  definition  to  allow  a 
building  with  a  system  of  individual, 
through-the-wall  air  conditioning  units 
to  be  an  eligible  building  in  order  to 
comport  more  closely  with  the  general 
use  of  the  term  in  the  professional 
community.  Comments  were  received  on 
the  sufficiency  of  the  definitions  of 
“heating  degree  days”  and  “cooling 
degree  days”  in  the  context  of  the 
allocation  formula  for  technical 
assistance  and  energy  conservation 
measure  grant  funds.  One  comment 
supported  the  current  definition,  and 
another  commented  that,  for  technical 
assistance  analysis  calculations,  heating 
or  cooling  degree  days  must  emphasize 
the  relationship  with  design  and  outdoor 
temperature  and  time.  No  change  was 
considered  necessary. 

A  commenter  requested  that  day  care 
institutions  be  included  under  the 
definition  of  “school."  Such  institutions 
may  be  eligible  if  they  provide,  and  are 
legally  authorized  to  provide, 
elementary  or  secondary  education,  or 
both,  on  a  day  or  residential  basis,  so  no 
revision  has  been  made  to  the  definition 
of  “school.”  Several  comments  were 
received  concerning  the  definition  of 
“energy  conservation  maintenance  and 
operating  procedures”,  requesting 
specific  cost  or  simple  payback 
limitations  for  such  procedures.  In  its 
definition,  NECPA  does  not  establish 
such  limitations  and  DOE  intends  to 
retain  the  current  language  to  preserve 
State  and  Regional  discretion  in 
considering  operation  and  maintenance 
procedures.  A  related  comment  asked 
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that  DO£  clarify  responsibility  for 
identifying  projects  arising  from 
deferred  maintenance.  As  indicated  in 
the  preamble  to  the  proposed 
rulemaking  (45  FR  85611),  DOE  does  not 
intend  to  grant  funds  to  be  used  for 
meeting  problems  arising  solely  from 
deferred  maintenance  of  systems  or 
facilities.  Identification  of  such  problems 
must  reasonably  be  a  responsibility 
shared  by  technical  assistance  analyst, 
building  owmer,  and  the  State  energy 
office.  Discretion  in  handling  such 
projects  will  be  at  the  State  and  DOE 
Regional  level  on  a  case-by-case  basis. 

%  455.3  Administration  of  Grants 

Comment  was  received  asking  DOE  to 
reference  grant  termination  appeal 
procedures  under  10  CFR  1024.  These 
procedures  are  referenced  in  §  455.5. 

DOE  is  reviewing  the  financial 
assistance  application  forms  prescribed 
by  0MB  and  utilized  by  this  program 
with  the  intent  of  eliminating  redundant 
assurances,  and  consolidating 
requirements  where  this  would  reduce 
the  burden  on  applicants.  Any  changes 
to  the  prescribed  application  form  will 
be  communicated  to  State  energy  offices 
as  soon  as  such  changes  are  approved 
by  OMB.  Application  forms  for  financial 
assistance  are  available  through  State 
energy  ofhces. 

§  455.4  Recordkeeping 

Comments  asked  DOE  to  set  a 
specific  3-year  limit  on  records  retained 
by  grantees.  DOE  Assistance 
Regulations  (10  CFR  Part  600)  and 
appropriate  OMB  Circulars  require 
differing  time  limits,  depending  on  the 
nature  of  the  records.  Since  the  matter  is 
covered  in  detail  in  these  other 
documents  no  further  revision  has  been 
made, 

§  455.5  Suspension  and  Termination 

A  comment  suggested  an  expansion  of 
this  section  to  provide  for  suspension  or 
termination  for  instances  of 
irregularities  found  in  the  technical 
assistance  report.  Current  authority 
includes  suspension  and  termination 
procedures  where  the  grantee  is  in 
substantial  non-compliance  with  either 
its  application  or  the  program 
regulations,  so  the  rule  has  not  been 
revised  further. 

Subpart  B — Preliminary  Energy  Audit 
and  Energy  Audit  Procedures 

For  ease  of  reference,  DOE  has  added 
present  §  450.42,  Contents  of  a 
Preliminary  Energy  Audit,  and  §  450.43, 
Contents  of  an  Energy  Audit,  as  new 
§  §  455.18  and  455.19  respectively.  One 
change  made  to  these  sections  is  the 
deletion  of  the  listing  of  fuel  conversion 


factors  in  §  450.42(a)(ll)  (the  subject  of 
conversion  factors  is  addressed  later  in 
this  preamble).  As  a  result  of  comment, 
DOE  has  amended  §  455.16  by  adding 
paragraph  (f)  to  permit  States  to  request 
a  waiver  of  the  fund  use  limitations 
governing  the  PEA/EA  program, 
provided  the  State  demonstrates  that 
more  energy  audits  would  be  performed 
as  a  result  of  granting  such  a  waiver. 

The  procedures  described  by  new 
§  §  455.18  and  455.19  will  remain  in 
effect  for  the  purpose  of  specifying 
energy  audit  requirements  as  a 
prerequisite  to  further  program 
participation. 

Subpart  C — Technical  Assistance 
Programs  for  Schools,  Hospitals,  Units 
of  Local  Government  and  Public  Care 
Institutions 

§  455.40  Purpose  and  Scope. 

No  revisions. 

§  455.41  Eligibility 

One  comment  proposed  that  DOE 
permit  States  to  fund  applications  hrom 
schools  and  hospitals  owned  by  local 
government  units  with  the  allocation  for 
local  government  and  public  care 
institutions  in  the  event  that  the  local 
government  allocation  is  underutilized. 
Funds  are  appropriated  separately  for 
schools  and  hospitals  grants  and  for 
local  government  and  public  care 
institution  grants  and  cannot  be  used  for 
purposes  other  than  those  for  which 
they  were  appropriated.  NECPA 
expressly  precludes  schools  and 
hospitals  from  being  funded  as  local 
government  buildings. 

§  455.42  Contents  of  Program 

A  number  of  comments  addressed  the 
issue  of  conversion  factors  to  be  used  by 
technical  assistance  analysts,  with 
comment  divided  as  to  what  factors 
should  be  used,  and  whether  or  not  the 
State  should  have  discretion  in  setting 
those  factors.  Many  States  have  already 
required  the  use  of  certain  conversion 
factors,  and  the  final  rulemaking  at 
§  455.90(q)  gives  the  States  the 
responsibility  of  designating  in  their 
State  Plans  the  energy  conversion 
factors  to  be  used  uniformly  within  the 
State.  DOE  has  not  established  rigid 
national  factors  for  fuel  conversion  in 
recognition  of  fuel  type  and  site  factors 
which  may  vary  from  State  to  State.  A 
related  comment  suggested  that  the 
technical  assistance  analyst  present 
energy  savings  in  physical  nnits,  such  as 
gallons,  kilowatt  hours,  and  so  forth, 
rather  than  in  Btu’s.  For  the  purpose  of 
analysing  and  prioritizing  energy 
savings  within  a  building  by  various  fuel 
types,  as  required  by  §  455.71(b)(3),  a 


unit  of  common  measurement,  while 
imperfect,  appears  to  be  the  most 
reasonable  approach.  However,  for  the 
purpose  of  reporting  energy  use  for 
buildings  as  a  baseline  in  the  TA  report 
(§455.42(d)(6)),  and  under 
§  455.63(b)(2)(iii),  DOE  will  accept  the 
presentation  of  such  data  in  physical 
units  as  well  as  Btu’s, 

Another  commenter  noted  correctly 
that  the  purpose  of  the  provisions  of  this 
section  are  to  deHne  the  general 
parameters  of  the  technical  analysis  to 
assure  sufficient  consideration  is  given 
to  the  institution's  long-term  needs  and 
not  just  to  outline  how  to  conduct  a 
feasibility  study  of  one  or  two  ECMs  to 
support  a  grant  application.  In  addition, 
the  TA  report  provides  a  record  of  the 
analysis  sufficiently  clear  that  a 
reviewer  responsible  for  making 
recommendations  or  decisions  regarding 
financial  assistance  can  determine  the 
basis  for  and  reasonableness  of  the 
recommendations  made.  DOE  has  added 
a  new  paragraph  (a)  clarifying  these 
purposes,  causing  the  redesignation  of 
the  paragraphs  in  this  section. 

The  treatment  of  payback  calculations 
for  coal  and  solar  and  renewable 
resource  projects  received  wide  support 
from  commenters.  Although  one 
comment  cautioned  that  such  projects, 
due  to  their  anticipated  high  cost,  would 
limit  the  availability  of  funds  for  purely 
energy  conservation  measure  projects, 
DOE  has  retained  this  provision  in  the 
final  rulemaking  as  it  promotes  a 
reduction  in  dependence  on  less 
abundant  fossil  fuels.  The  States  may, 
under  their  State  Plan,  limit  project  size 
by  cost  or  limit  total  funds  awarded  to 
an  individual  institution  to  mitigate  the 
possibility  of  a  disproportionate  amount 
of  grants  being  made  for  coal 
conversion. 

Several  commenters  requested  that 
DOE  allow  the  use  of  demand  charges  in 
calculating  payback.  In  many  cases, 
demand  charges  can  be  significantly 
reduced  by  changing  operating 
procedures.  Moveover,  demand  charges 
can  be  reduced  without  saving  the  first 
Btu.  DOE  views  the  exclusion  of 
demand  charges  from  payback 
calculations  as  necessary  to  more 
closely  assess  the  true  conservation 
potential  of  energy  conservation 
measures.  One  observer  made  the 
further  comment  that  considering 
demand  charges  could  tend  to  level 
peaks  for  a  given  utility,  thus  saving 
high  cost  and  generally  more  energy 
intensive  generation.  This  would  be  true 
only  to  the  extent  that  sufficient  grants 
for  load-shifting  projects  were  awarded 
in  that  utility’s  service  area  to  permit  it 
to  reduce  the  generating  capacity  it  had 
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on-line  or  to  significantly  reduce  the 
load  on  that  equipment.  However, 
measures  which  save  energy  also  tend 
to  have  this  peak-shaving  result.  On 
balance,  for  purposes  of  this  program, 
DOE  is  retaining  the  exclusion  of 
demand  charges  from  payback 
calculations,  since  the  basic  intent  of 
this  program  is  to  conserve  energy  in 
eligible  buildings.  This  is  not  to  imply 
that  TA  analysts  cannot  address 
demand  charges  or  rate  schedules  as  a 
service  to  their  clients.  DOE  encourages 
this  since  the  inclusion  of  such 
information  could  result  in 
recommendation  to  the  institution  which 
could  be  deemed  desirable  to  implement 
because  of  monetary  savings. 

By  far  the  most  comments  supported 
retention  of  the  simple  payback 
calculation  and  rejection  of  the  life  cycle 
costing  methodology  (LCC). 

However,  there  were  also  substantive 
comments  pointing  up  the  greater 
usefulness  of  some  form  of  life  cycle 
cost  analysis  in  the  Hnancial  decision¬ 
making  process  at  the  institution,  and 
some  states  felt  the  ranking  would  be 
more  realistic  if  a  methodology  which 
considered  the  useful  life  of  the  measure 
could  be  used.  After  careful 
consideration,  DOE  has  determined  that 
simple  payback  will  be  retained. 
However,  in  recognition  of  the 
usefulness  of  the  life  cycle  costing 
methodology  at  the  institutional  level, 
DOE  encourages  use  of  such  a 
methodology  and  the  small  incremental 
costs  associated  with  including  a  LCC 
analysis  in  a  TA  report  is  allowable 
under  the  program.  For  those  States 
which  wish  to  consider  life-cycle  costs 
and  benefits  in  their  ranking  procedures, 
DOE  recommends  development  of  such 
a  factor  under  the  authority  contained  in 
§  455.71(b)(4).  States  which  elect  to 
exercise  this  option  should  take  care  not 
to  impose  an  unnecessary  burden  on 
institutions,  particularly  those  which 
have  already  completed  the  TA 
analysis. 

The  problem  of  inflation  affecting  the 
payback  calculations  for  TA  reports  was 
of  concern  to  several  commenters.  It 
should  be  emphasized,  however,  that  the 
rule  does  not  provide  for  nor  allow 
consideration  of  inflation  in  energy 
costs,  as  increases  in  such  costs  are 
difficult  td  forecast  accmately;  payback 
is  to  be  based  on  current  prices  only. 
DOE  encourages  the  institution  and  the 
TA  analyst  to  jointly  agree  as  to  project 
costs  as  of  an  assumed  bid  time.  It  is  to 
all  parties  best  interests  to  keep  these 
estimates  as  reasonable  as  possible, 
because  an  understated  estimate  would 
tend  to  be  selected  for  grant  award  more 
readily  but  has  a  high  risk  that  the 


institution  would  have  to  pay  for  a  cost 
overrun.  An  overstated  estimate,  on  the 
other  hand,  reduces  the  risk  that  an 
institution  would  have  to  bear 
additional  costs,  but  is  less  likely  to  be 
awarded  a  grant.  In  addition,  excess 
funds  revert  to  DOE  at  close  out, 
resulting  in  the  loss  of  an  opportunity  for 
the  use  of  these  funds  by  other  State 
institutions. 

Several  comments  were  addressed  to 
the  provisions  at  §  455.42(c)  or 
§  455.42(d)(6),  or  both.  Some  coments 
related  to  easing  the  requirement  that  a 
thorough  TA  analysis  consider  current 
energy  prices,  including  rates  where 
applicable.  This  information  becomes 
the  basis  for  the  cost  savings  estimates, 
and  must  therefore  be  real,  ciirrent 
prices.  Other  comments  related  to 
verification  and  updating  of  the  annual 
energy  use  in  the  building.  The  annual 
energy  use  figure  is  also  necessary  for 
calculating  the  efiect  of  operating  and 
maintenance  procedure  changes  and 
installation  of  energy  conservation 
measures.  The  institution  will  need  this 
baseline  for  measuring  the  effect  of  any 
actions  taken  by  financial  assistance 
granted  under  diis  program;  state  and 
federal  program  managers  will  likewise 
use  this  data  as  part  of  their 
determination  of  program  effectiveness. 

The  requirement  that  costs  and 
savings  associated  with  each  identified 
energy  conservation  operating  and 
maintenance  procedure  in  §  455.42(d)(5) 
has  been  changed,  in  response  to 
comment,  to  allow  an  overall  estimate  of 
the  effects  of  groups  of  such  changes  or 
the  total  impact  of  all  such 
recommendations.  It  was  pointed  out 
that,  despite  the  probable  motivation 
which  would  result  from  having  the 
detail  on  each,  the  cost  of  calculations 
would  generally  be  unreasonable.  DOE 
encourages  TA  analysts  to  be  as 
complete  and  specific  as  possible  in 
reporting  recommendations  for  O&M 
changes,  for  the  benefit  of  their  clients. 
TA  analysts  should  also  note  that  this 
change  does  not  affect  the  requirement 
that  their  analysis  of  the  costs  and 
benefits  of  ECM  be  calculated  fi:om  a 
baseline,  which  assumes  O&M  changes 
have  been  implemented  and  energy  use 
reduced  as  a  result. 

As  a  result  of  comment,  subparagraph 
(d)(5)(vii)  has  been  revised  to  require 
the  energy  and  energy  cost  savings 
estimates  presented  in  the  technical 
assistance  report  to  be  supported  by  all 
data  and  assumptions  used  by  the 
technical  analyst  in  lieu  of  detailed 
calculations. 

A  requirement  of  the  technical 
assistance  report  is  to  include  the 
results  of  an  energy  audit.  As  a  result  of 
comment  received,  DOE  has  amended 


§  455.42(d)(l)(i)  to  specify  that  this 
requirement  should  be  supported  by  the 
statement  required  by  paragraph  (d)(7) 
as  to  the  accuracy  of  the  energy  audit 
data  incorporated  in  the  TA  report  and 
the  completeness  of  the  energy  audit 
recommendations. 

Some  comments  proposed  that  DOE 
revise  the  requirement  under  (d)(6)  for 
monthly  energy  use  and  cost  data  for  the 
prior  12-month  period  as  part  of  the 
technical  assistance  report.  As  noted 
above,  such  information  is  important  to 
establish  a  historical  baseline  for  the 
technical  analyst  to  consider  in  his 
recommendations.  Estimates  may  be 
used  only  if  such  data  is  unavailable 
through  institutional  or  energy  supplier 
records.  Similarly,  DOE  recognizes  that 
retrieving  such  data  on  a  monthly  basis 
may  be  impossible,  and  has  revised 
paragraph  (d)(6)  to  require  such  data  on 
a  monthly  basis  only  if  possible. 

Several  comments  suggested  the 
definition  of  TA  analysis  be  expanded 
to  include  “preliminary  design  work”  as 
an  allowable  cost  under  the  TA 
program.  Since  design  fees  can  be 
substantial  compared  with  an  analysis 
of  energy  conservation  measures,  DOE 
does  not  agree  with  this  suggestion. 
However,  this  should  not  preclude  the 
use  of  sketches,  schematics,  flow 
diagrams,  and  other  such  tools  as 
necessary  to  adequately  assess  and 
clearly  report  on  energy  conservation 
measures. 

An  issue  receiving  comment  was 
whether  DOE  should  require  the 
technical  assistance  analyst  to  consider 
either  “feasible"  or  “possible” 
operations  and  maintenance  procedure 
changes  and  energy  conservation 
measures.  Paragraph  (b)  of  the  final 
rulemaking  requires  the  analyst  to 
consider  all  “feasible”  items. 

An  interesting  comment  was  made  to 
the  effect  that  the  TA  analysis  should 
require  field  measurements  on  existing 
equipment  operation,  as  drawings  and 
visual  inspection  are  frequently 
inadequate  tools  for  determining  their 
efficiency.  DOE  concurs,  but  it  is  DOE’s 
position  that  the  qualified  TA  analyst  is 
the  best  judge  of  die  extent  of 
measurements  necessary  to  the  analysis, 
and  will  rely  on  the  analyst  to  perform 
all  such  measurements  as  are  incident  to 
execution  of  TA  duties  in  a  responsible 
and  professional  manner. 

The  issue  of  mandating  a  specific  TA 
format  drew  comment  both  supporting 
and  opposing  the  adoption  of  a  format. 
DOE  has  considered  developing  such  a 
format  but  at  this  time  does  not  intend 
to  mandate  a  format  for  technical 
assistance  analyses,  as  such  an  action 
would  tend  to  curtail  the  professional 
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technical  analyst’s  approach  to  unique 
situations  or  facilities.  DOE  has 
provided,  and  will  continue  to  provide, 
samples  and  other  guides  to  interested 
parties. 

Several  comments  expressed 
opposition  to  cost  “guidelines” 
suggested  by  DOE  for  technical 
assistance  projects.  Institutions  eligible 
under  this  program  vary  widely  in  age, 
construction,  system  complexity  and 
location.  Guidelines  used  by  DOE  are 
not  meant  to  impose  cost  limits  on  any 
technical  assistance  projects,  but  are 
rather  used  only  as  an  internal  review 
threshold  for  more  costly  projects.  There 
is  accordingly,  no  reference  to  cost 
guidelines  for  technical  assistance 
projects  made  in  the  regulatory 
language. 

Subpart  D — Energy  Conservation 
Measures  for  Schools  and  Hospitals 

§  455.50  Purpose  and  scope. 

No  revisions. 

§  455.51  Eligibility. 

Several  comments  addressed  the  1-15 
year  payback  limitations  respecting 
eligibility  for  energy  conservation 
measures,  with  some  comments  favoring 
the  elimination  of  such  criteria 
altogether,  and  some  comments  favoring 
either  a  lowering  of  the  limit  to  under 
one  year  or  a  raising  of  the  limit  to  over 
15  years.  No  change  has  been  made  to 
the  final  regulation.  The  desire  for  a 
reasonable  return  on  funds  invested  in 
energy  conservation  measures  would 
argue  against  raising  the  15  year  ceiling; 
projects  showing  less  than  a  1  year 
payback  could  be  accomplished  by  most 
institutions  within  a  budget  cycle,  and 
would  pay  for  themselves  wiAin  the 
equivalent  of  a  grant  program  cycle. 

A  number  of  comments  touched  in 
some  way  on  easing  the  requirement  in 
(a)(4)  that  O&M  procedures  be 
implemented  before  applying  for  or 
receiving  TA/ECM  funds.  Experience, 
including  a  recent  audit  by  GAO, 
confirms  that  O&M  procedures  are  the 
most  cost  effective  actions  which  can  be 
taken.  Further,  they  are  by  their  very 
nature  generally  not  very  costly  in 
comparison  to  the  benefits. 

§  455.52  Contents  of  program. 

A  commenter  suggested  that  States  be 
allowed  to  limit  the  volume  and  cost  of 
energy  conservation  measure  projects. 
States  have  the  power  to  set  such 
limitations  in  their  State  Plans  to  further 
the  goal  of  equitable  allocation  of  funds 
among  applicants. 


Subpart  E — Applicant  Responsibilities 
§  455.60  Grant  application  submittals. 

Clarification  was  requested  on  several 
points  in  this  section,  including  the 
“appropriate  milestone  dates” 
referenced  in  (b)(4)  and  (c)(4),  and  a 
clarification  of  the  circumstances  under 
which  Federal  funds  could  be  used  to 
meet  cost  sharing  requirements.  DOE 
has  chosen  not  to  define  specific 
milestone  dates  for  completing  technical 
assistance  and  energy  conservation 
measure  projects  as  these  would  vary 
widely  by  type  of  activity,  institution, 
and  project,  and  because  milestones  are 
an  important  part  of  State  and 
institutional  discretion.  Regarding  the 
second  point,  a  few  Federal  assistance 
programs,  such  as  some  of  those 
administered  by  the  Appalachian 
Regional  Commission,  are  authorized  by 
recent  law  to  have  all  or  part  of  their 
funds  treated  as  non-Federal  funds  for 
matching  grant  purposes.  In  such  cases, 
where  appropriate  authority  exists  for  a 
Federal  assistance  program,  a  request 
may  be  made  to  use  funds  from  that 
program  to  match  DOE  funds.  Such 
requests  will  be  considered  on  a  case- 
by-case  basis. 

Suggestions  made  concerning  specific 
revisions  to  the  application  forms  or 
consolidation  of  assurances  and 
certifications  will  be  considered  as  DOE 
revises  those  forms  to  the  extent 
consistent  with  0MB  guidance. 

Comment  was  received  asking  DOE  to 
waive  the  requirement  for  a  copy  of  the 
technical  assistance  report  submitted 
with  an  energy  conservation  measure 
application  if  such  a  report  had  been 
previously  submitted  with  an  earlier 
application.  A  related  comment  asked 
that  DOE  accept  technical  assistance 
reports  completed  prior  to  major 
configuration  changes  to  a  building, 
specifically  those  changes  resulting  fi-om 
the  installation  of  energy  conservation 
measures.  To  respond  to  the  first 
comment,  subsection  (c)(6)  has  been 
amended  so  that  States  and  DOE 
Regional  offices  may  negotiate  to 
accommodate  such  situations,  avoiding 
excessive  paperwork.  Regarding  the 
second  comment,  because  it  is  essential 
that  calculations  and  information 
contained  in  such  technical  assistance 
reports  remain  reasonably  current  and 
relevant,  DOE  will  still  require  technical 
assistance  reports  to  have  been 
completed  subsequent  to  major 
configuration  or  utilization  changes  to  a 
building,  but  previously  completed 
ECMs  are  not  expected  to  involve  major 
configuration  changes  to  a  building. 


§  455.61  Applicant  certifications. 

DOE  was  asked  to  clarify  the  role  of 
major  vendors  and  product 
manufacturers  in  conducting  technical 
assistance  projects.  Conflict  of  interest 
certifications  provided  in  paragraph  (d) 
require  the  technical  assistance  analyst 
to  certify  that  he  has  no  conflicting 
financial  interests.  Accordingly,  no  one 
who  has  a  financial  interest  in  or  is 
employed  by  a  vendor  or  product 
manufacturer  may  perform  a  TA 
analysis. 

The  revision  to  paragraph  (e) 
concerning  Davis-Bacon  Act 
requirements  prompted  many  comments 
opposing  the  revision.  The  revision  was 
made  in  order  to  make  the  original  rule 
conform  more  closely  to  NECPA. 

Under  NECPA  the  Davis-Bacon  Act 
applies  only  to  grants  for  ECM's,  not 
P^’s,  EA’s,  or  TA’s,  and  to  a  particular 
project  only  when  the  total  cost  of  the 
project  is  more  than  $5,000.  Even  if  the 
total  cost  of  a  project  is  more  than 
$5,000,  Davis-Bacon  applies  only  to 
construction  contracts  in  excess  of 
$2,000  let  for  that  project.  A  project  is 
defined  in  relation  to  work  done 
regarding  a  single  building.  If  a  grant  is 
for  more  than  $5,000  but  the  work  done 
to  a  particular  building  using  funds 
provided  imder  the  grant  is  for  $5,000  or 
less,  a  contract  for  work  done  on  that 
particular  building  does  not  need  to 
comply  with  the  Davis-Bacon  Act.  For 
example,  under  a  grant  for  $9,000 
involving  installing  ECM’s  to  two 
buildings,  at  a  cost  of  $4,000  for  one  and 
at  a  cost  of  $5,000  for  the  other,  a 
construction  contract  let  for  work  on 
one  or  both  of  these  buildings  would  not 
be  required  to  comply  with  the  Davis- 
Bacon  Act. 

§  455.62  Grant  applications  for  State 
administrative  expenses. 

No  revisions. 

§  455.63  Grantee  reports  and  records. 

Most  commenters  supported  the 
overall  reduction  in  reporting 
requirements.  Some  comments 
suggested  that  DOE  eliminate  the 
requirement  for  a  semi-annual  report  for 
energy  conservation  measure  grantees. 
The  final  rulemaking  retains  the 
requirement  for  semi-annual  reports  for 
these  grantees,  in  consideration  of  DOE 
project  management  and  accountability 
concerns  and  to  permit  resolution  of  any 
problem  areas  within  a  reasonable  time 
frame. 

Several  comments  addressed  specific 
points,  including  the  submission  of 
copies  of  all  grantee  reports  to  DOE;  a 
clarification  of  when  the  12-month  cycle 
commences  for  annual  energy 


Federal  Register  /  Vol.  46,  No.  98  /  Thursday,  May  21,  1981  /  Rules  and  Regulations 


27867 


conservation  measure  grantee  reports, 
and  opposition  to  the  requirement  that 
the  grantee  describe,  in  Hnal  report, 
existing  plans  to  install  additional 
measures.  Regional  offices,  as  provided 
in  (b){6),  already  have  authority  to 
request  some  or  all  grantee  reports 
submitted  to  the  State  and  a  revision  is 
not  necessary.  The  12-month  cycle  for 
annual  reports  for  energy  conservation 
measure  grantees  commences  with  the 
completion  of  the  energy  conservation 
measure  projectfs).  DOE  has  eliminated 
the  requirement  for  the  final  report 
concerning  plans  for  future  measures, 
since  this  information  is  not  necessary 
to  the  management  of  the  program. 

Subpart  F— State  Responsibilities 

§  455.70  State  evaluation  of  grant 
applications. 

Comments  received  on  the  issue  of 
hospital  Certificate  of  Need 
unanimously  favored  the  elimination  of 
this  requirement.  DOE  is  not  empowered 
to  waive  this  requirement,  which  stems 
from  Part  C  of  Title  XV  of  the  Public 
Health  Service  Act,  as  amended,  Pub.  L 
93-641,  88  Stat.  2242  (42  U.S.C.  300m) 
and,  in  some  cases.  State  law. 
Congressional  or  State  legislative  action 
would  be  required  to  respond  to  this 
concern. 

Several  commenters  requested  an 
elaboration  of  what  constitutes  an 
“abbreviated”  review  of  applications  by 
State  education  or  health  facilities 
agencies.  One  element  of  such  a  review 
would  be  a  determination  of  whether  a 
school  or  hospital  facility  was  scheduled 
for  closing  or  four  utilization  for  other 
purposes  under  existing  State  education 
or  health  facility  plans.  Regarding  health 
planning  agency  review,  the  Department 
of  Health  and  Human  Services  (HHS) 
suggested,  in  a  September  7, 1979 
Program  Policy  Notice  79-15,  that  such 
reviews  not  include  an  analysis  of  the 
project’s  technical  merit,  and  that  a 
limited  review  is  appropriate  in  view  of 
the  fact  that  energy  conservation 
projects  will  not  add  to  hospital  bed 
capacity  or  the  service  complement  of 
the  facility.  HHS  has  pointed  out  to 
Health  Systems  Agencies  and  State 
Health  Planning  and  Development 
agencies  that  the  need  to  review  any 
application  depends  on  whether  the 
proposed  project  exceeds  the  thresholds 
established  for  the  planning  agencies* 
project  review  program;  the  application 
should  not  be  reviewed  where  the 
thresholds  are  not  exceeded. 

§  455.71  State  ranking  of  grant 
applications. 

The  majority  of  comments  received 
supported  the  revisions  pertaining  to  the 


State  option  of  ranking  by  measure  or  by 
building,  the  flexibility  in  allowing  the 
State  to  establish  fuel  conservation 
priorities  imder  the  third  ranking  factor, 
the  deletion  of  climate  considerations  as 
a  mandatory  fourth  ranking  factor,  and 
the  increased  flexibility  provided  in 
paragraph  (f)  regarding  the  use  of  set- 
aside  and  hardship  funds.  The  final 
rulemaking  incorporates  these  revisions. 
.Institutions  should  contact  their  State 
Energy  Ofiice  regarding  the  options  that 
a  State  selects  and  incorporates  into  its 
State  Plan.  The  State  option  of  funding 
hardship  applicants  wholly  or  partially 
from  the  10  percent  hardship  allocation 
also  received  support  fiom  commenters. 

A  comment  suggested  that  DOE 
establish  a  minimum  set-aside  for 
elementary  and  secondary  schools.  This 
would  run  counter  to  the  intent  of 
NECPA,  which  is  to  provide  financial 
assistance  for  energy  conservation 
projects  to  institutions  on  the  basis  of 
relative  need,  regardless  of  size  and 
type  of  ownership,  determined  by  such 
factors  as  cost,  energy  consumption  and 
energy  savings. 

Clarification  was  requested 
concerning  the  nature  of  an  energy 
conservation  measure  involving  a 
building  complex.  At  the  request  of  an 
applicant  for  an  energy  conservation 
measure  grant,  an  ECM  affecting  a  group 
'of  buildings  may  be  treated  as  if  it  were 
an  ECM  for  a  single  building.  Typically, 
such  a  measiu'e  involves  a  modification 
to  a  central  plant  system  serving  a 
number  of  buildings.  Please  note 
however,  the  necessity  to  consider  the 
effect  of  ECMs  in  individual  buildings 
on  such  multi-building  ECMs. 

Commenters  addressed  the  questions 
of  whether  the  State  is  required  to  rank 
all  applications  or  just  those 
recommended  for  funding,  and  whether 
the  State  should  submit  all  applications 
to  DOE  or  only  those  within  the  limits  of 
the  allocations.  In  response  to  the  first 
point.  States  are  required  to  rank  all 
eligible  applications  received.  Second, 
the  language  of  §  455.72(a]  has  been 
clarified  to  indicate  only  those 
applications  within  the  limits  of  a 
State’s  allocation  have  to  be  forwarded. 
However,  DOE  Regional  Offices  may 
request  that  the  State  submit  a  few 
additional  eligible  applications  beyond 
those  recommended  for  approval  so  as 
to  provide  alternates  in  the  event  that 
some  recommended  applications  are 
withdrawn,  modified,  or  removed  from 
consideration  during  the  DOE  reviews. 

%455.72  Forwarding  of  applications. 

Comment  was  received  opposing  the 
requirement  that  buildings  be 
consolidated  under  one  application  for 
each  institution  or  coordinating  agency. 


but  rather  proposing  that  each  building 
be  considered  under  a  separate  grant 
application  to  DOE.  Applicant  data  and 
budget  information  is  still  to  be 
presented  building-by-building,  but  if 
several  buildings  are  consolidated  under 
a  single  grant  application,  it  should 
reduce  the  burden  on  institutions.  The 
final  rulemaking  retains  this  submission 
procedure. 

%455.73  State  liaison,  monitoring  and 
reporting. 

Comments  received  supported  the 
elimination  of  grantee  financial  auditing 
as  a  State  requirement  in  this  section 
and  §  455.90,  in  view  of  Federal 
financial  assistance  policy  requiring 
granted  organization-wide,  rather  than 
grant-specific,  financial  audits.  For 
clarification,  and  to  conform  with  the 
amendment  to  §  455.90,  the  requirement 
for  States  to  notify  eligible  institutions 
of  the  content  of  an  approved  State  Plan 
in  subsection  (b)  has  been  changed  to 
expressly  include  notification  of 
amendments  to  that  Plan  as  approved 
by  DOE. 

As  a  result  of  comment  received.  DOE 
has  reconsidered  the  State  requirement 
in  subsection  (c)  to  notify  each  applicant 
as  to  the  ranking  of  the  applicants 
buildings  or  measures  prior  to  submittal 
to  DOE.  While  encouraging  this 
procedure  where  and  when  feasible, 
DOE  agrees  that  this  could  delay  the 
forwarding  of  applications  or  confuse 
the  applicant  as  to  the  action  taken  in 
his  or  her  application,  and  has  deleted 
the  requirements  that  the  notifications 
be  “prior  to  submittal  of  applications  to 
the  Secretary.”  However,  the  State  is 
responsible  for  indicating  the  specific 
reasons  for  not  reconunmending  an 
application  for  funding.  Finally,  at  the 
suggestion  of  a  commenter,  the  word 
“similar”  has  been  deleted  from 
paragraph  (c),  as  this  word  is 
misleading. 

Subpart  G — Grants  Awards 

%455.80  Approval  of  grant  applications. 

The  treatment  of  pre-grant  costs  drew 
a  number  of  comments,  asking  for 
clarification  or  suggesting  a  specific  time 
period  for  consideration  of  pre-grant 
costs.  Pre-grant  costs  are  costs 
described  in  an  application  for  financial 
assistance,  incurred  after  the  date  of 
application  but  before  Notice  of  Grant 
Award  by  DOE.  DOE  has  revised 
paragraph  (f)  to  specify  that  such  costs 
may  be  funded  if  they  are  incurred  from 
the  date  of  an  application  for  assistance, 
but  no  earlier  than  the  end  of  the 
preceding  grant  program  cycle.  Costs 
incurred  in  a  preceding  cycle  may  be 
wholly  or  partially  accepted  for  the 
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purpose  of  matching  Federal  grant  funds 
for  additional  energy  conservation 
measures  in  the  same  building,  as 
provided  in  §  455.82(e).  DOE  stresses 
that  the  applicant  bears  the 
responsibility  for  the  entire  project  cost 
unless  the  application  is  approved  by 
DOE. 

Paragraphs  (d)  and  (e)  are  revised  in 
the  final  rdemaking  as  a  result  of 
concerns  over  the  intent.  These 
paragraphs  indicate  that  DOE  will  not 
provide  supplemental  funds  for  a 
technical  assistance  or  an  energy 
conservation  measures  grant  award,  and 
will  make  only  one  technical  assistance 
grant  award  per  building,  and  one  grant 
award  per  building  in  a  given  cycle  for 
energy  conservation  measures.  As  the 
rulemaking  language  states,  institutions 
wishing  to  apply  for  other  additional 
energy  conservation  measure  in  the 
building  in  future  grant  program  cycle 
may  do  so. 

Comments  suggested  DOE  provide  for 
application  appeal  procedures  or  a 
consultation  process  to  permit 
applicants  to  correct  deficiencies.  DOE 
is  of  the  ppinion  that  an  informal 
consultation  process  is  appropriate  to 
help  correct  deficiencies  and  that  this 
can  be  done  without  a  regulatory 
change. 

The  amendment  to  paragraph  (c) 
published  in  the  proposed  rule  has  been 
changed  to  clarify  the  purpose  of  the 
amendment. 

§  455.81  Grant  awards  for  units  of 
local  government  and  public  care 
institutions. 

No  revisions. 

§  455.82  Grant  awards  for  schools  and 
•  hospitals. 

Paragraph  (e)  has  been  revised 
slightly,  as  a  result  of  comment,  by 
adding  the  stipulation  that  credit  may  be 
for  wholly  or  partially  completed  energy 
conservation  measures,  and  that  the 
credit  applies  to  proposed  “additional” 
energy  conservation  measures  in  the 
same  building. 

In  connection  with  credit,  a  number  of 
comments  opposed  the  requirement  that 
a  technical  assistance  analysis  be 
completed  prior  to  the  installation  of  the 
measure[s)  for  which  credit  is  sought. 
DOE  has  retained  this  requirement  in 
the  final  rulemaking  for  the  reason  that 
the  credit  provision  was  meant  to  serve 
those  institutions  that  first  analyzed 
their  buildings  to  determine  what  energy 
conservation  measures  to  install  by 
participating  in  the  technical  assistance 
program  or  by  completing  an  equivalent 
independent  program,  and  proceeded 
independently  to  acquire  and  install  the 
appropriate  energy  conservation 


measures.  To  waive  the  requirement  for 
a  prior  technical  assistance  analysis 
would  impair  the  potential  for 
determining  whether  those  credited 
measures  would  have  otherwise  been 
eligible  or  appropriate  for  the  purposes 
of  this  program  and  open  the  door  to 
ECM  supported  by  reports  purporting  to 
be  TAs  but  which  are,  in  reality, 
feasibility  studies. 

§  455.83  Grant  awards  for  State 
administrative  expenses. 

NECPA  requires  the  Secretary  to 
“prescribe  rules  limiting  the  amount  of 
funds  allocated  to  a  State  which  may  be 
expended  for  administrative  expenses 
by  such  State.”  While  this  provision 
allows  DOE  to  prescribe  the  amount 
allocated,  expressed  as  a  percentage  of 
total  funds  appropriated  for  these 
programs,  it  does  not  allow  DOE  to 
determine  whether  the  funds  should  or 
should  not  be  matched  equally  by  the 
State.  Without  authority,  provided  by 
Congress,  DOE  cannot  waive  the 
matching  requirement  for  State 
administrative  expenses,  as  was 
requested  by  several  commenters. 

Subpart  H— State  Plan  Development 
and  Approval 

§  455.90  Contents  of  State  plan. 

DOE  has  responded  to  concerns  that 
institutions  specify  a  time  period  in 
which  unimplemented  operation  and 
maintenance  procedure  changes  will  be 
made  under  provisions  of  paragraph  (j), 
by  incorporating  additional  detail  in 
subparagraph  (2)  to  require  a  date  to  be 
specified  for  completion  of  the 
procedure  changes.  Comments  were 
received  asking  for  a  clarification  of  the 
allowability  of  the  cost  of  a  financial 
audit  for  a  grantee,  and  whether  indirect 
costs  are  allowable.  Both  costs  are 
allowable  costs  for  grantees.  DOE  does 
not  intend  to  specify  limits  to  either  the 
cost  of  a  financial  audit  or  an  indirect 
cost  rate,  as  these  will  vary 
considerably  by  location  and  t3q)e  of 
project.  Financial  audits  should  not  be 
conducted  on  an  individual  grant  basis, 
but  rather  on  an  organization  wide  basis 
to  ascertain  the  efiectiveness  of  the 
financial  management  systems  and 
internal  procedures  established  to  meet 
the  terms  and  conditions  of  the  grant. 

Some  comments  related  to  paragraph 
(o)  concerning  qualifications  of  a 
technical  assistance  analyst.  As  a  result 
of  one  suggestion,  DOE  has  made 
experience  in  energy  conservation  a 
general  qualification,  rather  than 
specific  to  subparagraph  (1).  One 
comment  recommended  that  architects 
be  permitted  to  conduct  the  technical 
assistance  analysis  alone.  A  State  Plan 


may  establish  criteria  to  qualify 
architects  to  conduct  such  analyses 
alone,  under  subparagraph  (3),  provided 
that  individuals  conducting  such 
analyses  possess  appropriate  training 
and  experience  in  building  energy 
systems,  and  have  experience  in  energy 
conservation. 

One  comment  questioned  why  the 
provision  concerning  procedures  for 
apportionment  of  funds  was  deleted. 

Such  procedures  are  considered  to  be 
sufficiently  described  in  §  455.71(a]  and 
(b),  and  the  provision  was  deleted  on 
that  basis. 

Comments  asked  for  an  expansion  on 
the  expectations  under  paragraph  (p), 
concerning  data  and  reporting.  This 
requirement  stems  from  Sections 
394(a)(1)  and  (2),  and  400D(a)  (1)  and  (2) 
of  I^CPA.  States  that  have  included 
such  information  in  their  State  Plans 
have  relied  on  findings  from  preliminary 
energy  audits  to  estimate  energy 
savings,  and  to  assess  the  general  types 
of  energy  conservation  projects  and 
estimated  total  costs,  using  the  general 
data  contained  in  the  preliminary  energy 
audits  and  State  geographical  and  fuel 
considerations.  The  phrasing  of  the 
proposed  rule  has  been  modified  to 
indicate  that  the  State  Plan  should 
include  such  estimates  and 
recommendations,  not  procedures  for 
collecting  and  reporting  such 
information. 

One  comment  suggested  that  the 
method  for  calculating  interactions 
among  ECMs  be  specified  in  §  455.42. 
Upon  consideration,  DOE  elected  to 
allow  the  States  the  option  of  specifying 
a  methodology  considered  appropriate 
to  their  circumstances.  The  commenter 
suggested  these  possible  methods  as 
follows — 

(1)  Start  with  the  measure  having  the 
shortest  payback,  consider  the 
interaction  of  the  second  shortest 
payback  with  the  first,  then  of  the  third 
with  the  first  and  second,  and  continue 
in  this  manner  until  all  have  been 
considered. 

(2)  Start  with  ECMs  which  reduce 
building  loads,  then  consider 
distribution  system  loads  as  if  the 
building  load  ECMs  had  been 
implemented,  then  the  primary  HVAC  or 
other  equipment  as  if  both  building  and 
distribution  load  ECMs  had  been 
implemented. 

(3)  Assume  all  measures  are  to  be 
implemented  and  calculate  the  savings 
as  a  function  of  the  whole  and  then 
determine  the  appropriate  portion 
attributable  to  each. 

DOE  has  added  paragraph  (q)  to 
permit  the  setting  of  statewide  fuel 
conversion  factors. 
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§  455.91  Submission  and  approval  of 
State  plans 

No  revisions. 

Subpart  I— Allocation  of  Appropriations 
Among  the  States 

§  455.100  Allocation  of  funds 

A  commenter  urged  that  States  be 
permitted  to  establish  the  percentage  of 
funds  to  be  used  for  technical  assistance 
projects.  Such  a  determination  was 
made  by  Congress  in  authorizing 
appropriations  for  this  program  and 
cannot  be  set  by  rule. 

%  455.101  Allocation  formulas 

This  program  has  made  use  of  the 
1976  census  estimates  in  determining 
population  factors  contained  in  the 
allocation  formula.  Comments 
recommended  the  use  of  new  census 
data  in  subsequent  allocations,  and  DOE 
intends  to  do  so  as  of  the  effective  date 
of  this  rule  revision.  The  appropriate 
changes  have  been  made  in  this  section. 

§  455.102  Reallocation  of  funds 

NECPA  requires  DOE  to  reallocate 
funds  not  obligated  in  a  fiscal  year  to  all 
States  in  the  subsequent  fiscal  year. 

DOE  is  thus  constrained  from  giving 
priority  to  States  with  numerous 
unfunded  applications,  or  from  allowing 
a  State  to  receive  all  of  its  own 
unobligated  funds  in  the  next  fiscal  year, 
as  was  suggested  in  comments  received. 

In  consideration  of  the  foregoing, 
Chapter  II,  Title  10,  Part  455  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below  by  revising  Subpart  A; 
amending  §  455.16  and  adding  new 
§  §  455.18  and  455.19  in  Subpart  B;  and 
revising  Subparts  C  through  I.  • 

Issued  in  Washington,  D.C.,  May  15, 1981. 
Frank  DeGeorge, 

Acting  Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

1. 10  CFR  455.16  is  amended  to  add  a 
new  paragraph  (f)  as  follows: 

§  455.16  [Amended] 
***** 

(f)  A  state  may  request,  and  the 
Secretary  may  approve,  a  waiver  of  the 
limitations  required  under  paragraphs 
(d)  and  (e)  of  this  section,  provided  the 
State  demonstrates  that  such  a  waiver 
would  permit  the  conduct  of  more 
energy  audits  than  would  otherwise  be 
conducted  under  the  provisions  of  this 
section. 

2. 10  CFR  Part  455  is  amended  to  read 
as  follows: 


PART  455—GRANT  PROGRAMS  FOR 
SCHOOLS  AND  HOSPITALS  AND 
BUILDINGS  OWNED  BY  UNITS  OF 
LOCAL  GOVERNMENT  AND  PUBLIC 
CARE  INSTITUTIONS 

Subpart  A— General  Provisions 

Sec. 

455.1  Purpose  and  Scope. 

455.2  Definitions. 

455.3  Administration  of  Grants. 

455.4  Recordkeeping. 

455.5  Suspension  and  Termination  of 
Grants. 

Subpart  B— Preiiminary  Energy  Audits  and 
Energy  Audit  Grant  Procedures 

455.10  Purpose  and  Scope. 

***** 

455.18  Contents  of  a  Preliminary  Energy 
Audit 

455.19  Contents  of  an  Energy  Audit. 

Subpart  C— Technicai  Assistance  Programs 
for  Schoois,  Hospitals,  Units  of  Local 
Government  and  Public  Care  Institutions 

455.40  Purpose  and  Scope. 

455.41  Eligibility. 

455.42  Contents  of  Program. 

Subpart  D— -Energy  Conservation  Measures 
for  Schools  and  Hospitals 

455.50  Purpose  and  Scope. 

455.51  Eligibility. 

455.52  Contents  of  Program. 

Subpart  E— Applicant  Responsibilities 

455.60  Grant  Application  Submittals. 

455.61  Applicant  Certifications. 

455.62  Grant  Applications  for  State 
Administrative  Expenses. 

455.63  Grantee  Records  and  Reports. 

Subpart  F— State  Responsibilities 

455.70  State  Evaluation  of  Grant 
Applications. 

455.71  State  Ranking  of  Grant  Applications. 

455.72  Forwarding  of  Applications. 

455.73  State  Liaison.  Monitoring  and 
Reporting. 

Subpart  G— Grant  Awards 

455.80  Approval  of  Grant  Applications. 

455.81  Grant  Awards  for  Units  of  Local 
Government  and  Public  Care  Institutions. 

455.82  Grant  Awards  for  Schools  and 
Hospitals. 

455.83  Grant  Awards  for  State 
Administrative  Expenses. 

Subpart  H— State  Plan  Development  and 
Approval 

455.90  Contents  of  State  Plan. 

455.91  Submission  and  Approval  of  State 
Plans. 

455.92  State  Plans  Developed  by  the 
Secretary. 

Subpart  I— Allocation  of  Appropriations 
Among  the  States 

455.100  Allocation  of  Funds. 

455.101  Allocation  Formulas. 

455.102  Reallocation  of  Funds. 

Authority:  Title  ni  of  the  National  Energy 

Conservation  Policy  Act  Pub.  L  95-619, 92 
Stat.  3238  (42  U.S.C.  6371);  SecUon  367(eK2)  of 


the  Energy  Conservation  and  Production  Act, 
Pub.  L.  94-385,  90  StaL  1162,  42  U.S.C 
6325(e)(2);  and  Department  of  Energy 
Organization  Act.  Pub.  L  95-91,91  Stat  565 
(42  U.S.C.  7101). 

Subpart  A— General  Provisions 

§  455.1  Purpose  and  scope. 

(a)  This  part  establishes  programs  of 
financial  assistance  pursuant  to  Parts  1 
and  2  of  Title  III  of  the  National  Energy 
Conservation  Policy  Act  Pub.  L  95-619, 
92  Stat.  3238  (42  U.S.C.  6371)  which  adds 
Parts  G  and  H.  respectively,  to  Title  III 
of  the  Energy  Policy  and  Conservation 
Act,  Pub.  L.  94-163,  89  Stat.  901  (42 
U.S.C.  6291). 

(b)  This  subpart  authorizes  grants  to 
States  or  to  public  or  non-profit  schools 
and  hospitals  to  assist  them  in 
conducting  preliminary  energy  audits 
and  energy  audits,  in  identifying  and 
implementing  energy  conservation 
maintenance  and  operating  procedures 
and  in  evaluating,  acquiring  and 
installing  energy  conservation  measures, 
including  solar  energy  or  other 
renewable  resource  measures,  to  reduce 
the  energy  use  and  anticipated  energy 
costs  of  buildings  owned  by  schools  and 
hospitals. 

(c)  This  subpart  also  authorizes  grants 
to  States  or  units  of  local  government 
and  public  care  institutions  to  assist 
them  in  conducting  preliminary  energy 
audits  and  energy  audits,  in  identifying 
and  implementing  energy  conservation 
maintenance  and  operating  procedures 
and  evaluating  energy  conservation 
measures,  including  solar  energy  and 
other  renewable  resource  measures,  to 
reduce  the  energy  use  and  anticipated 
energy  costs  of  buildings  owned  by  units 
of  local  government  and  public  care 
institutions. 

§  455.2  Definitions. 

“Act,”  as  used  in  this  part,  means  the 
Energy  Policy  and  Conservation  AcL 
Pub.  L.  94-163,  89  StaL  871  (42  U.S.C. 
6201)  as  amended  by  Title  HI  of  the 
National  Energy  Conservation  Policy 
Act,  Pub.  L.  95-619, 92  Stat.  3238  (42 
U.S.C.  6371). 

“Auditor”  means  any  person  who  is 
qualified  in  accordance  with  10  CFR 
450.44  to  conduct  an  energy  audit. 

“Building”  means  any  structure,  the 
construction  of  which  was  completed  on 
or  before  April  20, 1977,  which  includes 
a  heating  or  cooling  system,  or  both. 

“Civil  rights  requirements”  means 
civil  rights  responsibilities  of  applicants 
and  grantees  pursuant  to  the 
Nondiscrimination  in  Federally  Assisted 
Programs  regulation  of  the  Department 
of  Energy  (10  CFR  1040). 
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“Complex"  means  a  closely  situated 
group  of  buildings  on  a  contiguous  site, 
or  a  closely  situated  group  of  buildings 
served  by  a  central  utility  plant,  such  as 
a  college  campus  or  a  multibuilding 
hospital. 

“Construction  completion”  means  the 
date  of  issuance  of  an  occupancy  permit 
for  a  building  or  the  date  the  building  is 
ready  for  occupancy  as  determined  by 
DOE. 

“Cooling  degree  days”  means  the 
annual  sum  of  the  number  of  Fahrenheit 
degrees  of  each  day’s  mean  temperature 
above  65°  for  a  given  locality. 

“Coordinating  agency”  means  any 
public  or  non-profit  organization  legally 
constituted  within  a  State  for  either 
administrative  control  or  services  for  a 
group  of  institutions  within  a  State  and 
which  acts,  and  is  authorized  by  eligible 
institutions  to  so  act,  as  the  agent  for 
such  institutions  with  respect  to  their 
participation  in  the  program. 

“DOE”  means  the  Department  of 
Energy. 

"Energy  audit”  means  any  survey  of  a 
building  or  complex  conducted  in 
accordance  with  the  requirements  of 
Subpart  E  of  10  CFR  Part  450. 

“Energy  conservation  maintenance 
and  operating  procedures"  means 
modifications  in  the  maintenance  and 
operations  of  a  building,  and  any 
installation  therein,  which  are  designed 
to  reduce  the  energy  use  in  such  building 
and  which  require  no  significant 
expenditure  of  funds. 

“Energy  conservation  measure” 
means  installation  or  modification  of  an 
installation  in  a  building  which  is 
primarily  intended  to  reduce  energy 
consumption  or  allow  the  use  of  an 
alternative  energy  source,  which  may 
contain  integral  control  and 
measurement  devices,  including,  but  not 
limited  to¬ 
la]  Insulation  of  the  building  structure 
and  systems  within  the  building; 

(b)  Storm  windows  and  doors, 
multiglazed  windows  and  doors,  heat 
absorbing  or  heat  reflective  glazed  and 
coated  windows  and  door  systems, 
additional  glazing,  reductions  in  glass 
area,  and  other  window  and  door 
systems  modifications; 

(c)  Automatic  energy  control  systems 
which  would  reduce  energy 
consumption; 

(d)  Equipment  required  to  operate 
variable  steam,  hydraulic,  and 
ventilating  systems  adjusted  by 
automatic  energy  control  systems; 

(e)  Active  or  passive  solar  space 
heating  or  cooling  systems,  solar  electric 
generating  systems,  or  any  combination 
thereof; 

(f)  Active  or  passive  solar  water 
heating  systems; 


(g)  Furnace  or  utility  plant  and 
distribution  system  modifications 
including — 

(1)  Replacement  burners,  furnaces, 
boilers,  or  any  combination  thereof, 
which  substantially  increase  the  energy 
efficiency  of  the  heating  system; 

(2)  Devices  for  modifying  flue 
openings  which  will  increase  the  energy 
efficiency  of  the  heating  system; 

(3)  Electrical  or  mechanical  furnace 
ignition  systems  which  replace  standing 
gas  pilot  lights;  and 

(4)  Utility  plant  system  conversion 
measures  including  conversion  of 
existing  oil  and  gas-fired  boiler 
installations  to  alternative  energy 
sources,  including  coal; 

(h)  Addition  of  caulking  and 
weatherstripping; 

(i)  Replacement  or  modification  of 
lighting  fixtures  to  increase  the  energy 
efficiency  of  the  lighting  system  without 
increasing  the  overall  illumination  of  a 
facility,  unless  such  increase  in 
illumination  is  necessary  to  conform  to 
any  applicable  State  or  local  building 
code  or,  if  no  such  code  applies,  the 
increase  is  considered  appropriate  by 
the  Secretary; 

(j)  Energy  recovery  systems; 

(k)  Cogeneration  systems  which 
produce  steam  or  forms  of  energy  such 
as  heat  as  well  as  electricity  for  use 
primarily  within  a  building  or  a  complex 
of  buildings  owned  by  an  eligible 
institution  and  which  meet  such  fuel 
efficiency  requirements  as  the  Secretary 
may  by  rule  prescribe; 

(l)  Costs  of  installation  and 
connection  of  such  leased  equipment  as 
would  otherwise  be  an  eligible  energy 
conservation  measure; 

(m)  Such  other  measures  as  the 
Secretary  identifies  by  rule  for  purposes 
of  this  part,  as  set  forth  in  Subpart  D  of 
10  CFR  450;  and 

(n)  Such  other  measures  as  a  grant 
application  show  will  save  a  substantial 
amount  of  energy  and  are  identified  in 
an  energy  audit  in  accordance  with 
Subpart  E  of  10  CFR  450. 

“Fuel”  means  any  commercial  source 
of  energy  used  within  the  building  or 
complex  being  surveyed  such  as  natural 
gas,  fuel  oil,  electricity,  or  coal. 

“Governor”  means  the  chief  executive 
officer  of  a  State,  including  the  Mayor  of 
the  District  of  Columbia,  or  a  person 
duly  designated  in  writing  by  the 
Governor  to  act  on  her  or  his  behalf. 

“Grantee”  means  the  entity  or 
organization  named  in  the  Notice  of 
Grant  Award  as  the  recipient  of  the 
grant. 

"Grant  program  cycle"  means  the 
period  of  time  specified  by  DOE  which 
relates  to  the  fiscal  year  or  years  for 
which  monies  are  appropriated  for 


grants  under  this  part,  during  which  one 
complete  cycle  of  DOE  grant  activity 
occurs,  including  fund  allocations  to  the 
States;  applications  receipt,  review, 
approval  or  disapproval,  and  award  of 
grants  by  DOE,  but  which  does  not 
include  the  grantee’s  performance 
period. 

“Gross  square  feet”  means  the  sum  of 
all  heated  or  cooled  floor  areas  enclosed 
in  a  building,  calculated  from  the 
outside  dimensions,  or  fi'om  the 
centerline  of  common  walls. 

“Heating  or  cooling  system”  means 
any  mechanical  system  for  heating, 
cooling  or  ventilating  conditioned  areas 
of  a  building,  including  a  system  of 
through-the-wall  air  conditioning  units. 

"Heating  degree  days”  means  the 
annual  sum  of  the  number  of  Fahrenheit 
degrees  of  each  day’s  mean  temperature 
below  65°  for  a  given  locality. 

“Hospital”  means  a  public  or  non¬ 
profit  institution  which  is  a  general 
hospital,  tuberculosis  hospital,  or  any 
other  type  of  hospital,  other  than  a 
hospital  furnishing  primarily  domiciliary 
care;  and  which  is  duly  authorized  to 
provide  hospital  services  under  the  laws 
of  the  State  in  which  it  is  situated. 

“Hospital  facilities”  means  buildings 
housing  a  hospital  and  related  facilities, 
including  laboratories,  laundries,  out¬ 
patient  departments,  nurses’  home  and 
training  facilities  and  central  service 
facilities  operated  in  connection  with  a 
hospital,  and  also  includes  buildings 
housing  education  or  training  facilities 
for  health  professions  personnel 
operated  as  an  integral  part  of  a 
hospital. 

“Indian  tribe”  means  any  tribe,  band, 
nation,  or  other  organized  group  or 
community  of  Indians,  including  any 
Alaska  native  village,  or  regional  or 
village  corporation,  as  defined  in  or 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act,  Pub.  L 
92-203;  85  Stat.  688,  which  (a)  is 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians;  or  (b)  is  located  on,  or 
in  proximity  to,  a  Federal  or  State 
reservation  or  rancheria. 

“Local  educational  agency”  means  a 
public  board  of  education  or  other 
public  authority  or  a  non-profit 
institution  legally  constituted  within,  or 
otherwise  recognized  by,  a  State  for 
either  administrative  control  or  direction 
of,  or  to  perform  administrative  services 
for,  a  group  of  schools  within  a  State. 

“Maintenance”  means  activities 
undertaken  in  a  building  to  assure  that 
equipment  and  energy-using  systems 
operate  effectively  and  efficiently. 
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“Native  American”  means  a  person 
who  is  a  member  of  an  Indian  tribe. 

“Operating”  means  the  operation  of 
equipment  and  energy-using  systems  in 
a  building  to  achieve  or  maintain 
specihed  levels  of  environmental 
conditions  or  service. 

“Owned”  or  “Owns”  means  a 
property  interest,  including  without 
limitation  a  leasehold  interest,  which  is, 
or  shall  become,  a  fee  simple  title  in  a 
building  or  complex. 

“Preliminary  energy  audit”  means  any 
survey  of  a  building  or  complex 
conducted  in  accordance  with  the 
requirements  of  Subpart  E  of  10  CFR 
Part  450. 

“Primarily  occupied”  means  that  in 
excess  of  50  percent  of  a  building's 
square  footage  or  time  of  occupancy  is 
occupied  by  a  public  care  institution  or 
an  ofbce  or  agency  of  a  unit  of  local 
government. 

“Public  care  institution”  means  a 
public  or  non-proHt  institution  which 
owns — 

(a)  A  facility  for  long-term  care, 
rehabilitation  facility,  or  public  health 
center,  as  described  in  Section  1633  of 
the  Public  Health  Service  Act  (42  U.S.C. 
300S-3:  88  Stat.  2270):  or 

(b)  A  residential  child  care  center, 
which  is  an  institution,  other  than  a 
foster  home,  operated  by  a  public  or 
non-profit  institution  and  is  primarily 
intended  to  provide  full-time  residential 
care  with  an  average  length  of  stay  of  at 
least  30  days  for  at  least  10  minor 
persons  who  are  in  the  care  of  such 
institution  as  a  result  of  a  finding  of 
abandonment  or  neglect  or  of  being 
persons  in  need  of  treatment  or 
supervision. 

“Public  or  non-profit  institution” 
means  an  institution  owned  and 
operated  by — 

(a)  A  State,  a  political  subdivision  of  a 
State  or  an  agency  or  instrumentality  of 
either;  or 

(b)  A  school  or  hospital  which  is,  or 
would  be  in  the  case  of  such  entities 
situated  in  American  Samoa,  Guam, 
Puerto  Rico,  and  the  Virgin  Islands, 
exempt  from  income  tax  under  Section 
501(c)(3)  of  the  Internal  Revenue  Code  of 
1954;  or 

(c)  A  unit  of  local  government  or 
public  care  institution  which  is,  or 
would  be  in  the  case  of  such  entities 
situated  in  American  Samoa,  Guam, 
Puerto  Rico,  and  the  Virgin  Islands, 
exempt  from  income  tax  under  Section 
501(c)(3)  or  501(c)(4)  of  the  Internal 
Revenue  Code  of  1954. 

“School”  means  a  public  or  non-profit 
institution  which — 

(a)  Provides,  and  is  legally  authorized 
to  provide,  elementary  education  or 


secondary  education,  or  both,  on  a  day 
or  residential  basis; 

(b) (1)  Provides,  and  is  legally 
authorized  to  provide,  a  program  of 
education  beyond  secondary  education, 
on  a  day  or  residential  basis; 

(2)  Admits  as  students  only  persons 
having  a  certiHcate  of  graduation  from  a 
school  providing  secondary  education, 
or  the  recognized  equivalent  of  such 
certificate; 

(3)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association:  and 

(4)  Provides  an  educational  program 
for  which  it  awards  a  bachelor’s  degree 
or  higher  degree  or  provides  not  less 
than  a  two-year  program  which  is 
acceptable  for  full  credit  toward  such  a 
degree  at  any  institution  which  meets 
the  preceding  requirements  and  which 
provides  such  a  program; 

(c)  Provides  not  less  than  a  one-year 
program  of  training  to  prepare  students 
for  gainful  employment  in  a  recognized 
occupation  and  which  meets  the 
provisions  cited  in  subdivisions  (A),  (B), 
and  (C)  of  subparagraph  (2)  above;  or 

(d)  Is  a  local  educational  agency. 

“School  facilities”  means  buildings 

housing  classrooms,  laboratories, 
dormitories,  athletic  facilities,  or  related 
facilities  operated  in  connection  with  a 
school. 

“Secretary”  means  the  Secretary  of 
the  Department  of  Energy. 

“State”  means,  in  addition  to  the 
several  States  of  the  Union,  the  District 
of  Columbia.  Puerto  Rico,  Guam, 
American  Samoa,  and  the  Virgin 
Islands. 

“State  energy  agency”  means  the 
State  agency  responsible  for  developing 
State  energy  conservation  plans 
pursuant  to  Section  362  of  the  Energy 
Policy  and  Conservation  Act.  or,  if  no 
such  agency  exists,  a  State  agency 
designated  by  the  Governor  of  such 
State  to  prepare  and  submit  the  State 
Plan  required  under  Section  394  of  the 
Energy  Policy  and  Conservation  Act,  as 
amended  by  the  Energy  Conservation 
and  Production  Act 

“State  hospital  facilities  agency” 
means  an  existing  agency  which  is 
broadly  representative  of  the  public 
hospitals  and  the  nonprofit  hospitals,  or. 
if  no  such  agency  exists,  an  agency 
designated  by  the  Governor  of  such 
State  which  conforms  to  the 
requirements  of  this  definition. 

“State  school  facilities  agency”  means 
an  existing  agency  which  is  broadly 
representative  of  public  institutions  of 
higher  education,  nonprofit  institutions 
of  higher  education,  public  elementary 
and  secondary  schools,  nonprofit 
elementary  and  secondary  schools, 
public  vocational  education  institutions. 


nonprofit  vocational  education 
institutions,  tmd  the  interests  of 
handicapped  persons  in  a  State  or,  if  no 
such  agency  exists,  an  agency  which  is 
designated  by  the  Governor  of  such 
State  which  conforms  to  the 
requirements  of  this  definition. 

“Technical  assistance”  means  a 
program  or  activity  for  (1)  the  conduct  of 
specialized  studies  to  identify  and 
specify  energy  savings  and  related  cost 
savings  that  are  likely  to  be  realized  as 
a  result  of  either  mochfying  maintenance 
and  operating  procedures  in  a  building, 
and  the  acquisition  and  installation  of 
one  or  more  energy  conservation 
measures,  (2)  the  planning  or 
administration  of  such  specialized 
studies.  For  States,  schools  and 
hospitals,  which  eire  eligible  to  receive 
grants  to  ceurry  out  energy  conservation 
measures,  the  term  also  means  the 
planning  or  administration  of  specific 
remodeling,  renovation,  repair, 
replacement  or  insulation  projects 
related  to  the  installation  of  energy 
conservation,  soju  energy  or  renewable 
resource  measures  in  a  building. 

“Unit  of  local  government”  means  the 
government  of  a  county,  municipality, 
parish,  borough,  or  township,  which  is  a 
unit  of  general  purpose  government 
below  the  State,  determined  on  the  basis 
of  the  same  principles  as  are  used  by  the 
Bureau  of  the  Census  for  general 
statistical  purposes;  the  District  of 
Columbia.  American  Samoa,  Guam,  and 
the  Virgin  Islands:  the  recognized 
governing  body  of  an  Indian  tribe  which 
governing  body  performs  substantial 
governmental  functions:  libraries  owned 
by  any  of  the  foregoing;  and  public 
libraries  which  serve  ^  residents  of  a 
political  subdivison  below  the  State 
level,  such  as  a  community,  district  or 
region,  free  of  charge  and  which  derive 
at  least  40  percent  of  their  operating 
funds  fi-om  tax  revenues  of  a  taxing 
authority  below  the  State  level. 

§  455.3  Administration  of  grants. 

(a)  Grants  provided  under  this  part 
shall  comply  with  applicable  law. 
regulation  or  procedure  including,  but 
without  limitation,  the  requirements  of — 

(1)  Office  of  Management  and  Budget 
Circular  A-87.  entitled  “Cost  Principles 
for  State  and  Local  Governments”; 

(2)  O^ice  of  Management  and  Budget 
Circular  A-102,  entitled  “Uniform 
Administrative  Requirements  for 
Crants-in-Aid  to  State  and  Local 
Governments"; 

(3)  Office  of  Management  and  Budget 
Circular  A-llO,  entitled  “Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  other 
Nonprofit  Organizations”; 
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(4)  DOE  regulation.  10  CFR 1040, 
entitled  “Non-discrimination  In 
Federally  Assisted  Programs",  which 
implements  the  following  public  laws: 
Title  VI  of  the  Civil  Rights  Act  of  1964: 
Section  16  of  the  Federal  Energy 
Administration  Act  of  1974;  Section  401 
of  the  Energy  Reorganization  Act  of 
1974;  Title  IX  of  the  Education 
Amendments  of  1972;  The  Age 
Discrimination  Act  of  1975:  and  Section 
504  of  the  Rehabilitation  Act  of  1973; 

(5)  OMB  Circular  A-122,  "Cost 
Principles  for  Non-Profit  Organizations”: 

(6)  OMB  Circular  A-21,  “Cost 
Principles  for  Institutions  of  Higher 
Education”; 

(7)  45  CFR  74,  Appendix  E.  “Cost 
Principles  for  Hospitals”; 

(8)  OMB  Circular  A-95  Part  III, 
“Review,  Evaluation,  and  Coordination 
of  Federal  and  Federally-Assisted 
Programs  and  Projects”; 

(9)  DOE  Assistance  Regulation  10  CFR 
Part  600,  Subparts  A  and  B. 

(b)  Grantees  shall  comply  with  such 
additional  requirements  applicable  to 
this  part  as  DOE  may  from  time  to  time 
prescribe  for  the  administration  of 
grants. 

§  455.4  Recordkeeping. 

Each  State  or  other  entity  within  a 
State  receiving  financial  assistance 
under  this  part  shall  make  and  retain 
records  required  by  DOE,  including 
records  which  fully  disclose  the  amount 
and  disposition  of  the  Rnancial 
assistance  received;  the  total  cost  of  the 
administration  and  the  activities  for 
which  assistance  is  given  or  used;  the 
soiuxie  and  amount  of  any  funds  not 
supplied  by  DOE  and  any  data  and 
information  which  DOE  determines  are 
necessary  to  protect  the  interest  of  the 
United  States  and  to  facilitate  an 
effective  Hnancial  audit  and 
performance  evaluation.  The  Secretary, 
or  any  of  her  or  his  duly  authorized 
representatives,  shall  have  access,  as 
prescribed  by  DOE  Assistance 
Regulations,  to  any  books,  documents, 
receipts  or  other  records  which  the 
Secretary  determines  are  related  or 
pertinent,  either  directly  or  indirectly,  to 
any  financial  assistance  provided  under 
this  part. 

§  456.5  Suspension  and  Termination  of 
Grants. 

The  Secretary  may  suspend  or 
terminate  financial  assistance  under  a 
previously  approved  application  if  the 
Secretary  determines  the  applicant  has 
failed  to  comply  substantially  with  the 
terms  and  conditions  set  forth  in  the 
application  and  this  part.  Suspension 
and  termination  procedures  shall  be  as 
set  forth  in  OMB  Circulars  A-102  and 


A-110  as  applicable.  A  decision  to 
suspend  or  terminate  pursuant  to  this 
section  may  be  appealed  to  the  DOE 
Financial  Assistance  Appeals  Board, 
pursuant  to  10  CFR  1024.  A  decision  to 
suspend  or  terminate  Hnancial 
assistance  based  on  failure  to  comply 
with  civil  rights  requirements  shall  be 
made  pursuant  to  Subpart  H  of  DOE’s 
Nondiscrimination  in  Federally  Assisted 
Programs  Regulation  (10  CFR  1040). 

Subpart  B — Preliminary  Energy  Audit 
and  Energy  Audit  Grant  Procedures 

§  455. 1 0  Purpose  and  scope. 

(a)  This  subpart  contains  the 
regulations  whereby  the  Federal 
Government  shall  provide  financial 
assistance  for  preliminary  energy  audits 
and  energy  audits. 

(b)  Preliminary  energy  audits  are  to  be 
performed  by  States  for  the  purpose  of — 

(1)  Determining  the  energy  use 
characteristics  of  eligible  school  and 
hospital  facilities,  and  buildings  owned 
by  units  of  local  government  and  public 
care  institutions,  including  the  size,  tyiie, 
rate  of  energy  use  and  major  energy 
using  systems  of  such  buildings  within 
the  State; 

(2)  Establishing  a  data  base  from 
which  reasonably  accurate  estimates 
can  be  made  of  the  number  of  eligible 
institutions,  the  number  of  quali^ng 
buildings,  and  patterns  of  energy 
conservation  needs  including  an 
indication  of  the  opportunities  for  use  of 
solar  or  other  renewable  energy  sources: 
and 

(3)  Assisting  States  in  development  of 
a  sound  and  complete  State  Plan  which 
is  a  prerequisite  to  receipt  of  financial 
assistance  for  technical  assistance  or 
energy  conservation  measures,  including 
solar  energy  or  other  renewable 
resource  measures. 

(c)  Energy  audits  are  to  be  performed 
by  States  or  eligible  schools,  hospitals, 
units  of  local  government  and  public 
care  institutions  for  the  purpose  of — 

(1)  Determining  the  energy  use 
characteristics  of  eligible  school  and 
hospital  facilities,  and  buildings  owned 
by  units  of  local  government  and  public 
care  institutions,  including  the  size,  type, 
rate  of  energy  use  and  major  energy 
using  systems  of  such  buildings  within 
the  State: 

(2)  Identifying  and  encouraging 
adoption  of  energy  conservation 
maintenance  and  operating  procedures; 

(3)  Indicating  potential,  if  any,  for 
acquiring  and  installing  energy 
conservation  measures,  including 
possible  use  of  solar  energy  or  other 
renewable  resources;  and 

(4)  Providing,  to  the  greatest  extent 
practical,  consistent  information 


necessary  to  identify  those  buildings  to 
receive  priority  for  additional  financial 
assistance. 

*  *  *  *  *  _ 

§  455.18  Contents  of  a  preliminary  energy 
audit. 

(a)  A  preliminary  energy  audit  shall 
provide  a  description  of  the  building  dr 
complex  audited  and  determine  its 
energy-using  characteristics,  including — 

(1)  The  name  or  other  identification, 
and  address  of  the  building; 

(2)  A  statement  that  the  building 
meets  the  requirements  of  one  of  die 
following  categories — 

(i)  A  school  facility; 

(ii)  A  hospital  facility:  or 

(iii)  A  building  owned  and  primarily 
occupied  either  by  offices  or  agencies  of 
a  unit  of  local  government  or  by  a  public 
care  institution,  neither  of  which  shall 
include  any  building  intended  for 
seasonal  use  or  any  building  used 
primarily  by  a  school  or  hospital; 

(3)  A  description  of  the  functional  use 
made  of  the  building  identifying  whether 
it  is  a — 

(i)  School — 

(A)  Elementary; 

(B)  Secondary: 

(C)  College  or  university; 

(D)  Vocational; 

(F)  Other; 

(ii)  Hospital — 

(A)  General: 

(B)  Tuberculosis;  or 

(C)  Other; 

(iii)  Local  government  building — 

(a)  Office; 

(B)  Storage; 

(C)  Service; 

(D)  Library; 

(E)  Police  station: 

(F)  Fire  station:  or 

(G)  Other;  or 

(iv)  Public  care  building — 

(A)  Nursing  home: 

(B)  Long  term  care  other  than  a 
nursing  home; 

(C)  Rehabilitation  facility; 

(D)  Public  health  center,  or 

(E)  Residential  child  care  center, 

(4)  The  name  and  address  of  the 
owner  of  record,  indicating  whether 
owned  by  a  public  institution,  private 
nonprofit  institution  or  an  Indian  tribe; 

(5)  The  size  of  the  building,  expressed 
in  gross  square  feet; 

(6)  The  age  of  the  building; 

(7)  Approximate  daily  hours  of 
operation,  including  periods  of  partial 
use  if  applicable; 

(8)  An  indication  of  whether  the 
building  is  partially  used  during 
vacation  periods  or  other  times  when 
the  building  is  not  fully  utilized,  for 
periods  of  a  week  or  more,  by  quarter; 
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(9)  An  identification  of  major  energy- 
using  systems,  including — 

(i)  Type  of  heating  system  or  cooling 
system  or  both; 

(ii)  Fuel  used  for  heating  system, 
cooling  system; 

(iii)  Fuel  used  for  domestic  hot  water, 
such  as  electric  or  natural  gas; 

(iv)  Special  energy  using  systems, 
such  as  food  service  or  laun^y;  and 

(v)  Lighting,  such  as  incandescent  or 
fluorescent; 

(10)  Fuel  use  in  physical  units  and  cost 
data  by  type  for  a  preceding  12  month 
period,  by  month  if  practicable,  using 
actual  data  or  an  estimate  if  actual 
figures  are  unavailable; 

(11)  Total  annual  energy  use 
expressed  in  Btu’s  per  gross  square  foot 
and  energy  cost  per  gross  square  foot. 

(b)  A  preliminary  energy  audit  shall 
provide  a  brief  description  of  activities 
which  have  been  imdertaken  to 
conserve  energy  in  the  building  or 
complex  being  audited,  including 
whether — 

(1)  A  person  has  been  designated  to 
monitor  and  evaluate  energy  use; 

(2)  Work  partially  or  fully  satisfying 
the  requirements  of  an  energy  audit  has 
been  performed; 

(3)  Detailed  studies  have  been 
conducted  by  architects,  engineers  or 
architect-engineer  teams  of  energy  use 
and  energy  conservation;  and 

(4)  Any  major  energy  conservation 
measures  have  been  implemented, 
together  with  a  listing  of  such  measures, 
and  estimates  of  their  costs  and  energy 
savings  if  available. 

(c)  A  preliminary  energy  audit  shall 
provide  information  regarding  site, 
building,  and  heating  and  hot  water 
systems  related  to  solar  energy  or  other 
renewable  resource  potential 
including — 

(1)  An  indication  of  whether  open 
land,  such  as  belds,  yards  and  parking 
areas,  is  available  within  the  immediate 
vicinity  of  the  building  which  is  not 
heavily  shaded  by  tall  buildings,  trees  or 
other  obstructions; 

(2)  A  statement  of  whether  the 
building  is  located  generally  within  an 
urban,  suburban  or  rural  area; 

(3)  An  approximation  of  whether  more 
than  half  the  building’s  roof  area  or 
southern  oriented  wall  surface  is  heavily 
shaded  by  shrubs,  trees,  buildings  or 
other  obstructions  for  more  than  about 
four  hours  per  day; 

(4)  The  number  of  stories; 

(5)  A  general  description  of  the 
building's  shape,  such  as  square, 
rectangular,  E-shaped,  H-shaped  or  L- 
shaped; 

(6)  An  indication  of  whether  the  roof 
is  flat  or  pitched,  and  if  pitched  whether 
it  has  a  southern  orientation; 


(7)  Whether  there  are  existing  roof-top 
obstructions,  such  as  chimneys,  space 
conditioning  equipment,  water  towers, 
mechanical  rooms,  stairwells  or  other 
permanent  structures; 

(8)  An  indication  of  the  exterior 
material  of  the  southern  facing  wall, 
such  as  masoiuy,  wood,  aluminum; 

(9)  An  approximation  of  the 
proportion  of  glass  area  of  the  southern 
facing  wall,  such  as  less  than  25  percent, 
25-75  percent,  more  than  75  percent; 

(10)  Location  of  primary  space  heating 
and  water  heating  systems — 

(i)  Whether  outside  of  or  within  the 
.  building; 

(11)  If  within  the  building,  whether  on 
the  ground  floor,  in  the  basement,  or  on 
the  roof;  and 

(iii)  If  within  the  building,  whether 
centrally  located,  in  multiple  units,  or  a 
combination  thereof. 

§  455.19  Contents  of  an  energy  audit 

(a)  An  energy  audit  shall  contain  the 
information  required  for  a  preliminary 
energy  audit,  in  accordance  with 

§  455.18,  and  shall  also  include  a 
description  of — 

(1)  Major  changes  in  fimctional  use  or 
mode  of  operation  plaimed  in  the  next 
fifteen  years,  such  as  demolition, 
disposal,  rehabilitation,  or  conversion 
from  office  to  warehouse; 

(2)  For  a  building  in  excess  of  200,000 
gross  square  feet,  if  available — 

(i)  Peak  electric  demand  for  both  daily 
and  annual  cycles;  and 

(ii)  Annual  energy  use  by  fuel  type  of 
the  major  mechanical  or  electrical 
systems  if  the  information  is  available 
or  can  be  reasonably  estimated; 

(3)  Terminal  heating  or  cooling,  or 
both,  such  as  radiators,  unit  ventilators, 
fancoil  units,  or  double-duct  reheat 
systems: 

(4)  Building  site  and  structural 
characteristics  related  to  solar  energy  or 
other  renewable  resource  potential, 
including  but  not  limited  to — 

(i)  Climatic  factors,  specifically — 

(A)  Average  annual  heating  degree 
days  and  cooling  degree  days; 

(B)  Average  solar  insolation  by  month; 

(C)  Average  monthly  wind  speed;  and 

(ii)  Roof  characteristics,  including — 

(A)  An  identification  of  primary 

structural  component  such  as  steel, 
wood,  concrete;  and 

(5)  A  description  of  general  building  ' 
conditions. 

(b)  An  energy  audit  shall — 

(1)  Indicate  that  appropriate  energy 
conservation  maintenance  and 
operating  procedures  have  been 
implemented  for  the  building,  supported 
by  a  demonstration  based  on  actual 
records,  that  energy  use  has  been 
reduced  in  a  given  year  through  changes 


in  maintenance  and  operating 
procedures,  by  not  less  than  20  percent 
from  a  corresponding  based  period 
having  a  degree  day  variance  of  less 
than  10  percent;  or 

(2)  Recommended  appropriate  energy 
conservation  maintenance  and 
operating  procedures,  on  the  basis  of  an 
on-site  inspection  and  review  of  any 
scheduled  preventive  maintenance  plan, 
together  with  a  general  estimate  or 
range  of  energy  and  cost  savings  if 
practical,  which  may  result  fixim — 

(i)  Efiective  operation  of  ventilation 
systems  and  control  of  infiltration 
conditions,  including — 

(A)  Repair  of  caulking  or 
weatherstripping  around  windows  and 
doors; 

(B)  Reduction  of  outside  air  intake, 
shutting  down  ventilation  systems  in 
unoccupied  areas,  and  shutting  down 
ventilation  systems  when  the  building  is 
not  occupied;  and 

(C)  Assuring  central  or  unitary 
ventilation  controls,  or  both,  are 
operating  properly; 

(ii)  Changes  in  the  operation  of 
heating  or  cooling  systems  through — 

(A)  Lowering  or  raising  indoor 
temperatures; 

(B)  Locking  thermostats; 

(C)  Adjusting  supply  or  heat  transfer 
medium  temperatures;  and 

(D)  Reducing  or  eliminating  heating  or 
cooling  at  night  or  at  times  when  a 
building  or  complex  is  unoccupied; 

(iii)  Changes  in  the  operation  of 
lighting  systems  throu^i — 

(A)  Reducing  illumination  levels; 

(B)  Maximizing  use  of  daylight; 

(C)  Using  higher  efficiency  lamps;  and 

(D)  Reducing  or  eliminating  evening 
cleaning  of  buildings; 

(iv)  Changes  in  the  operation  of  water 
systems  through — 

(A)  Repairing  leaks; 

(B)  Reducing  the  quantity  of  water 
used,  e.g.,  flow  restrictors; 

(C)  Lowering  settings  for  hot  water 
temperatures; 

(D)  Raising  settings  for  chilled  water 
temperatures;  and 

(v)  Changes  in  the  maintenance  and 
operating  procedures  of  the  utility  plant 
and  distribution  system  through— 

(A)  Cleaning  equipment; 

(B)  Adjusting  air/fuel  ratio; 

(C)  Monitoring  combustion; 

(D)  Adjusting  fan.  motor,  or  belt  drive 
systems; 

(E)  Maintaining  steam  traps;  and 

(F)  Repairing  distribution  pipe 
insulation;  and 

(vi)  Such  other  actions  as  the  State 
may  determine  useful  or  necessary, 
consistent  widi  the  purposes  of  the 
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energy  audit  and  acceptable  cost 
constraints  of  §  450.46. 

(c)  Based  on  information  gathered 
under  paragraphs  (a)  and  (b)  of  §  455.18, 
and  paragraphs  (a)(1)  and  (2)  of  this 
section,  an  energy  audit  shall  indicate 
the  need,  if  any,  for  the  acquisition  and 
installation  of  energy  conservation 
measures  and  shall  include  an 
evaluation  of  the  need  and  potential  for 
retrofit  based  on  consideration  of  one  or 
more  of  the  following — 

(1)  An  energy  use  index  or  indices,  for 
example,  Btu’s  per  gross  square  foot  per 
year, 

(2)  An  energy  cost  index  or  indices, 
for  example,  annual  energy  costs  per 
gross  square  foot;  or 

(3)  The  physical  characteristics  of  the 
building  envelope  and  major  energy¬ 
using  systems. 

(d)  Based  on  information  gathered 
under  paragraph  (c)  of  §  455.18  and 
subparagraph  (a)(4)  of  this  section,  an 
energy  audit  shall  include  an  indication 
of  whether  building  conditions  or 
characteristics  present  an  opportunity 
for  use  of  solar  heating  and  cooling 
sysems  or  solar  hot  water  systems. 

(e)  An  energy  audit  may  include  an 
assessment  of  the  estimated  costs  and 
energy  and  cost  savings  likely  to  result 
from  the  purchase  and  installation  of 
one  or  more  energy  conservation 
measures. 

Subpart  C— Technical  Assistance 
Programs  for  Schools,  Hospitals,  Units 
of  Local  Government  and  Public  Care 
Institutions 

§  455.40  Purpose  and  scope. 

This  subpart  specifles  what  consitutes 
a  technical  assistance  program  eligible 
for  financial  assistance  under  this  part, 
and  sets  forth  the  eligibility  criteria  for 
schools,  hospitals,  units  of  local 
government  and  public  care  institutions 
to  receive  grants  for  technical  assistance 
to  be  performed  in  buildings  owned  by 
such  institutions. 

§  455.41  Eligibility. 

To  be  eligible  to  receive  Bnancial 
assistance  for  technical  assistance 
program,  an  applicant  must — 

(a)  Be  a  school,  hospital,  unit  of  local 
government,  public  care  institution  or 
coordinating  agency,  all  as  defined  in 
§  455.2,  except  that — 

(1)  Financial  assistance  for  units  of 
local  government  and  public  care 
institutions  will  be  provided  only  for 
buildings  which  are  owned  and 
primarily  occupied  by  offices  or 
agencies  of  a  unit  of  local  government  or 
pubhc  care  institution  and  which  are  not 
intended  for  seasonal  use  and  not 
utilized  primarily  as  a  school  or  hospital 


eligible  for  assistance  under  this 
program; 

(2)  Financial  assistance  provided  to  a 
school  which  is  a  local  education  agency 
as  defined  in  §  455.2  must  not  be  used 
for  technical  assistance  program  or 
acquisition  or  installation  of  any  energy 
conservation  measure  in  any  building  of 
such  agency  which  is  used  principally 
for  administration.  , 

(b)  Be  located  in  a  State  which  has  an 
approved  State  Plan  as  described  in 
Subpart  H  of  this  part; 

(c)  Have  conducted  an  energy  audit  or 
its  equivalent,  as  determined  by  the 
State  in  accordance  with  the  State  Plan, 
for  the  building  for  wdiich  Bnancial 
assistance  is  to  be  requested, 
subsequent  to  the  most  recent 
construction,  reconfiguration  or 
utilization  change  which  significantly 
modified  energy  use  within  the  building; 

(d)  Give  assurance  that  it  has 
implemented  all  energy  conservation 
maintenance  and  operating  procedures 
identified  as  a  result  of  the  energy  audit, 
or  provide  a  satisfactory  written 
justification  satisfactory  to  the 
Secretary,  pursuant  to  §  455.90(j); 

(e)  Submit  an  application  in 
accordance  with  the  provisions  of  this 
part  and  the  approved  State  Plan. 

§  455.42  Contents  of  program. 

(a)  The  purpose  of  a  technical 
assistance  program  and  its  report  are — 

(1)  To  identify  and  document  energy 
conservation  maintenance  and 
operating  procedure  changes  and  energy 
conservation  measures  in  sufficient 
detail  to  support  possible  application  for 
financial  assistance,  and  to  provide 
reviewers  and  decisionmakers  handling 
such  applications  sufiicient  information 
upon  which  to  base  judgments  as  to 
their  reasonableness;  and 

(2)  To  provide  the  institution  with  a 
description  of  its  current  characteristics, 
procedures,  operating  and  maintenance 
procedure  changes  and  potential  for 
cost-effective  capital  improvements 
such  that  the  report  can  be  used  to  guide 
those  responsible  for  the  energy  and 
financial  management  of  the  institution 
in  implementing  energy  conservation 
actions  without  regard  to  possible 
financial  assistance  under  this  program. 

(b)  A  technical  assistance  program 
shall  be  conducted  by  a  technical 
assistance  analyst,  who  has  the 
qualifications  established  in  the  State 
Plan  in  accordance  with  §  455.90(o)  and 
who  shall  consider  all  feasible  energy 
conservation  operating  and 
maintenance  procedure  changes  and 
energy  conservation  measures  for  a 
building,  including  solar  or  other 
renewable  resource  measures.  A 
technical  assistance  program  shall 


identify  the  estimated  costs  of,  and  the 
energy  and  cost  savings  likely  to  be 
realized  from,  implementing  energy 
conservation  maintenance  and 
operating  procedures.  A  technical 
assistance  program  shall  also  provide  a 
detailed  engineering  analysis  to  specify 
the  estimated  cost  of,  and  the  energy 
and  cost  savings  likely  to  be  realized 
from,  acquiring  and  installing  each 
energy  conservation  measure,  including 
solar  and  other  renewable  resource 
measures,  that  indicate  a  significant 
potential  for  saving  energy  based  upon 
the  technical  assistance  analyst’s  initial 
consideration. 

(c)  The  technical  assistance  analyst 
shall  use  the  following  cost 
consideration  factors  in  developing  their 
calculations — 

(1)  Current  prices,  excluding  demand 
charges 

(2)  Marginal  prices,  where  incremental 
prices  apply 

(d)  At  the  conclusion  of  a  technical 
assistance  program,  the  technical 
assistance  analyst  shall  prepare  a  report 
which  shall  include — 

(1)  A  description  of  building 
characteristics  and  energy  data 
including — 

(1)  The  results  of  the  energy  audit  (or 
its  equivalent)  of  the  building,  together 
with  a  statement  as  to  the  accuracy  of 
the  energy  audit  data  and  completeness 
of  the  energy  audit  recommendations  as 
required  in  §  455.42(d)(7); 

(ii)  The  operating  characteristics  of 
energy  using  systems;  and 

(iii)  The  estimated  remaining  useful 
life  of  the  building; 

(2)  An  analysis  of  the  estimated 
energy  consumption  of  the  building,  by 
fuel  type  in  total  Btu’s  and  Btu/sq.  ft./yr 
using  conversion  factors  prescribed  by 
the  State,  at  optimum  efficiency 
(assuming  implementation  of  all  energy 
conservation  maintenance  and 
operating  procedures); 

(3)  An  evaluation  of  the  building’s 
potential  for  solar  and  renewable 
resource  conversions,  including  water 
heating  systems; 

(4)  A  listing  of  any  known  local  zoning 
ordinances  and  building  codes  which 
may  restrict  the  installation  of  solar 
systems; 

(5)  A  description  and  analysis  of  all 
identified  operating  and  maintenance 
procedure  changes,  if  any,  and  energy 
conservation  measures,  including  solar 
and  other  renevyable  resource  measures, 
setting  forth — 

(i)  A  description  of  each  operating  and 
maintenance  procedure  change  and  an 
estimate  of  the  costs  of  adopting  such 
operating  and  maintenance  procedure 
changes; 
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(ii)  An  estimate  of  the  cost  of  design, 
acquisition  and  installation  of  each 
energy  conservation  measure,  discussing 
pertinent  assumptions  as  necessary; 

(iii)  Estimated  useful  life  of  each 
energy  conservation  measure; 

(iv)  An  estimate  of  increases  or 
decreases  in  maintenance  and  operating 
costs  that  would  result  horn  each 
conservation  measure  if  any; 

(v)  An  estimate  of  the  salvage  value 
or  disposal  cost  of  each  energy 
conservation  measure  at  the  end  of  its 
useful  life,  if  any; 

(vi)  An  estimate  supported  by  all  data 
and  assumptions  used  in  arriving  at  the 
estimate,  of  the  annual  energy  and 
energy  cost  savings  (using  current 
energy  prices  excluding  demand 
charges)  expected  from  each  operating 
and  maintenance  procedure  changes 
and  the  acquisition  and  installation  of 
each  energy  conservation  measure.  In 
calculating  the  potential  energy  cost 
savings  or  energy  savings  of  each  energy 
conservation  measure,  including  solar  or 
other  renewable  resource  measure, 
technical  assistance  analyst  shall— 

(A)  Assume  that  all  energy  savings 
obtained  from  energy  conservation 
maintenance  and  operating  procedures 
have  been  realized; 

(B)  Calculate  the  total  energy  and 
energy  cost  savings,  by  fuel  type, 
expected  to  result  from  the  acquisition 
and  installation  of  all  feasible  energy 
conservation  measures,  taking  into 
account  the  interaction  among  the 
various  measures; 

(C)  Calculate  that  portion  of  the  total 
energy  and  energy  costs  savings,  as 
determined  in  (B)  above,  attributable  to 
each  individual  energy  conservation 
measure;  and 

(D)  Consider  climate  and  other 
variables. 

(vii)  The  simple  payback  period  of 
each  energy  conservation  measure, 
taking  into  account  the  interactions 
among  the  various  measures.  The  simple 
payback  period  is  calculated  by  dividing 
the  estimated  total  cost  of  the  measure, 
as  determined  pimsuant  to 

§  455.42(d)(5)(ii),  by  the  estimated 
annual  cost  saving  accruing  from  the 
measure,  as  determined  pursuant  to 
§  455.42(d](5)(vi).  For  the  purposes  of 
ranking  applications,  the  simple 
payback  period  shall  be  calculated  using 
the  cost  savings  resulting  form  energy 
savings  only,  determined  on  the  basis  of 
current  energy  prices  except: 

(A)  For  energy  conservation  measures 
which  result  in  coversion  from  oil, 
natural  gas,  other  petroleum  products  or 
electricity  to  coal,  the  simple  payback 
period  shall  be  calculated  based  on  the 
annual  cost  savings  (using  current 


energy  prices)  associated  with  the 
change  in  fuels;  or 

(B)  For  solar  or  other  renewable 
resource  energy  conservation  measures, 
the  simple  payback  period  shall  be 
calculated  using  the  cost  of  the  fuels 
displaced  (using  current  energy  prices) 
as  the  annual  cost  savings; 

(C)  For  energy  conservation  measures 
installing  leased  equipment,  only  the 
cost  of  installation  and  connection  of 
the  leased  equipment  are  eligible  for 
frnancial  assistance  imder  this  program. 
The  payback  period  shall  be  determined 
by  dividing  the  total  installation  and 
connection  costs  by  the  result  of 
subtracting  the  average  annual  recurring 
leased  costs  from  the  projected  average 
annual  energy  cost  saving. 

(viii)  The  estimated  cost  of  the 
measure  which  shall  be  the  total  cost  for 
design  and  other  professional  service 
(excluding  cost  of  a  technical  assistance 
program),  if  any,  and  acquisition  and 
installation  costs.  At  the  request  of  the 
applicant,  the  technical  assistance 
report  shall  provide  a  life  cycle  cost 
analysis,  which  considers  all  costs  and 
cost  savings,  such  as  maintenance  costs 
and/or  savings,  resulting  from  an  energy 
conservation  measure  for  use  by  the 
institution; 

(6)  Energy  use  and  cost  data,  actual  or 
estimated,  for  each  fuel  type  used  for  the 
prior  12-month  period,  by  month  if 
possible. 

(7)  A  signed  and  dated  certification 
that  the  technical  assistance  program 
has  been  conducted  in  accordance  with 
the  requirements  of  this  section  and  that 
the  data  presented  is  accurate  to  the 
best  of  the  technical  assistance  analyst’s 
knowledge. 

Subpart  D— Energy  Conservation 
Measures  for  Schools  and  Hospitals 

§  455.50  Purpose  and  scope. 

This  subpart  indicates  what 
constitutes  an  energy  conservation 
measure  that  may  receive  financial 
assistance  under  this  part  and  sets  forth 
the  eligibility  criteria  for  schools  and 
hospitals  to  receive  grants  for  energy 
conservation  measures,  including  solar 
and  other  renewable  resource  measures. 

§455.51  Eligibility. 

(a)  To  be  eligible  to  receive  financial 
assistance  for  an  energy  conservation 
measure,  including  solar  or  other 
renewable  resource  measures,  an 
applicant  must — 

(1)  Be  a  school,  hospital  or 
coordinating  agency  as  defined  in 
§  455.2,  provided  that  financial 
assistance  provided  to  a  school  which  is 
a  local  education  agency  as  defined  in 
I  455.2  must  not  be  used  for  a  technical 


assistance  program  or  acquisition  or 
installation  of  any  energy  conservation 
measure  in  any  building  of  such  agency 
which  is  used  principally  for 
administration; 

(2)  Be  located  in  a  State  which  has  an 
approved  State  Plan  as  described  in 
Subpart  H  of  this  part; 

(3)  Have  completed  a  technical 
assistance  program  or  its  equivalent,  as 
determined  by  the  State  in  accordance 
with  the  State  Plan,  for  the  building  for 
which  financial  assistance  is  to  be 
requested,  subsequent  to  the  most  recent 
construction,  reconfiguration  or 
utilization  change  to  the  building  which 
significantly  modified  energy  use  within 
the  building; 

(4)  Have  implemented  all  energy 
conservation  maintenance  and 
operating  procedures  which  are 
identified  as  the  result  of  a  technical 
assistance  program,  or  have  provided  a 
satisfactory  written  justification  for  not 
implementing  any  specific  maintenance 
and  operating  procedures  so  identified, 
as  described  in  §  455.90(j). 

(5)  Have  no  plan  or  intention  at  the 
time  of  application  to  close  or  otherwise 
dispose  of  the  building  for  which 
financial  assistance  is  to  be  requested 
within  the  simple  payback  period  of  any 
energy  conservation  measure 
recommended  for  that  building;  and 

(6)  Submit  an  application  in 
accordance  with  the  provisions  of  this 
part  and  the  approved  State  Plan. 

(b)  To  be  eligible  for  financial 
assistance,  the  simple  payback  period  of 
each  energy  conservation  measure  for 
which  financial  assistance  is  requested 
shall  not  be  less  than  1  year  nor  greater 
than  15  years,  and  the  estimated  useful 
life  of  the  measure  shall  be  greater  than 
its  simple  payback  period. 

§  455.52  Contents  of  program. 

The  programs  to  be  funded  under  this 
part  will  be  for  the  design,  acquisition 
and  installation  of  energy  conservation 
measures  to  reduce  energy  consumption 
or  measures  to  allow  the  use  of  solar  or 
other  alternative  energy  resources  for 
schools  and  hospitals.  Such  measures 
include,  but  are  not  necessarily  limited 
to  those  included  in  the  definition  of 
"energy  conservation  measures”  in 
§  455.2. 

Subpart  E— Applicant  Responsibilities 
§  455.60  Grant  application  submittals. 

(a)  Each  eligible  applicant  desiring  to 
receive  financial  assistance  shall  file  an 
application  in  accordance  with  the 
provisions  of  this  subpart  and  the 
approved  State  Plan  of  the  State  in 
which  such  building  is  located.  The 
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application,  which  may  be  amended  in 
accordance  with  applicable  State 
procedures  at  any  time  prior  to  the 
State's  final  determination  thereon,  shall 
be  filed  with  the  State  energy  agency 
designated  in  the  State  Plan. 

(b]  Applications  from  schools, 
hospitals,  units  of  local  government, 
public  care  institutions  and  coordinating 
agencies  for  Hnancial  assistance  for 
technical  assistance  programs  shall 
include  the  certiHcations  contained  in 

§  455.61  and— 

(1)  The  applicant’s  name  and  mailing 
address; 

(2)  The  energy  audit  (or  its  equivalent) 
for  each  building  for  which  Hnancial 
assistance  is  requested; 

(3)  A  project  budget,  by  building, 
which  stipulates  the  intended  use  of  all 
Federal  and  non-Federal  funds; 
including  in-kind  contributions  (valued 
in  accordance  with  the  guidelines  in 
OMB  Circular  A-102  or  OMB  Circular 
A-110,  as  appropriate],  to  be  used  to 
meet  the  cost-sharing  requirements 
described  in  Subpart  G; 

(4)  A  brief  description,  by  building,  of 
the  proposed  technical  assistance 
program,  including  a  schedule,  with 
appropriate  milestone  dates,  for 
completing  the  technical  assistance 
program;  and 

(5)  Additional  information  required  by 
the  applicable  State  Plan,  and  any  other 
information  which  the  applicant  desires 
to  have  considered,  such  as  information 
to  support  an  application  from  a  school 
or  hospital  for  Bnancial  assistance  in 
excess  of  the  50  percent  Federal  share 
on  the  basis  of  severe  hardship  or  an 
application  which  proposes  the  use  of 
Federal  funds,  paid  under  and 
authorized  by  another  Federal 
agreement,  to  meet  cost  sharing 
requirements. 

(c)  Applications  from  schools  and 
hospitals  and  coordinating  agencies  for 
financial  assistance  for  energy 
conservation  measures,  including  solar 
and  other  renewable  resource  measures, 
shall  include  the  certiHcations  contained 
in  §  455.61  and — 

(1)  The  applicant’s  name  and  mailing 
address; 

(2)  IdentiHcation  of  each  building 
pursuant  to  §  455.18(a]  (1)  through  (5)  for 
which  Hnancial  assistance  is  requested, 
including — 

(i)  Name  or  other  identification  of 
each  building  and  its  address; 

(ii)  Building  category; 

(iii)  Description  of  functional  use; 

(ivj  Ownership;  and 

(v)  Size  of  building  expressed  in  gross 
square  feet. 

(3)  A  project  budget,  by  measure  or  by 
building,  as  provided  in  the  State  Plan 
which  stipulates  the  intended  use  of  all 


Federal  and  non-Federal  funds,  and 
identifies  the  sources  and  amounts  of 
non-Federal  funds,  including  in-kind 
contributions  (valued  in  accordance 
with  the  guidelines  in  OMB  Circular  A- 
102  or  OMB  Circular  A-110,  as 
appropriate],  to  be  used  to  meet  the  cost 
sharing  requirements  described  in 
Subpart  G; 

(4]  A  schedule,  including  appropriate 
milestone  dates,  for  the  completion  of 
the  design,  acquisition  and  installation 
of  the  proposed  energy  conservation 
measures  for  each  building; 

(5]  For  each  energy  conservation 
measure  proposed  for  funding,  the 
projected  cost,  and  the  projected  simple 
payback  period  as  contained  in 

§  455.42(d](5](vii].  Applications  with 
more  than  one  energy  conservation 
measure  per  building  shall  include 
projected  costs  and  paybacks  for  each 
measure,  and  the  average  simple 
payback  period  for  all  measures 
proposed  for  the  building;' 

(6]  Unless  waived  by  DOE,  the  report 
of  the  technical  assistance  analyst.  This 
report  must  have  been  completed  since 
the  most  recent  construction, 
reconfiguration  or  utilization  charge  to 
the  building,  which  significantly 
modified  energy  use.  for  each  building. 

(7]  If  the  applicant  is  aware  of  any 
adverse  environmental  impact  which 
may  arise  from  adoption  of  any  energy 
conservation  measure,  an  analysis  of 
that  impact  and  the  applicant’s  plan  to 
minimize  or  avoid  such  impact;  and 

(8]  Additional  information  required  by 
the  applicable  State  Plan,  and  any 
additional  information  which  the 
applicant  desires  to  have  considered, 
such  as  information  to  support  an 
application  for  Hnancial  assistance  in 
excess  of  the  50  percent  Federal  share 
on  the  basis  of  severe  hardship,  or  an 
application  which  proposes  the  use  of 
Federal  funds,  paid  under  and 
authorized  by  another  Federal 
agreement,  to  meet  cost  sharing 
requirements. 

S  455.61  Applicant  certifications. 

Applications  for  fmancial  assistance 
for  technical  assistance  programs  and 
energy  conservation  measures,  including 
solar  and  other  renewable  resource 
measures,  shall  include  certiHcation  that 
the  applicant — 

(a]  Is  eligible  under  S  455.41  for 
technical  assistance  or  §  455.51  for 
energy  conservation  measures; 

(b]  Has  satisfied  the  requirements  set 
forth  in  $  455.60; 

(c]  Has  implemented  all  energy 
conservation  maintenance  and 
operating  procedures  recommended  as  a 
result  of  the  energy  audit  and  for 
applications  for  energy  conservation 


measures,  those  recommended  in  the 
report  obtained  under  a  technical 
assistance  program.  If  any  such 
procedure  has  not  been  implemented, 
the  application  shall  contain  a 
satisfactory  written  justification  for  not 
implementing  that  procedure  as 
prescribed  pursuant  to  §  455.90(j]; 

(d]  Will  obtain  from  the  technical 
assistance  analyst,  before  the  analyst 
performs  any  work  in  connection  with  a 
technical  assistance  program  or  energy 
conservation  measure,  a  signed 
statement  certifying  that  the  technical 
assistance  analyst  has  no  conflicting 
financial  interests  and  is  otherwise 
qualified  to  perform  the  duties  of 
technical  assistance  analyst  in 
accordance  with  the  standards  and 
criteria  established  in  the  approved 
State  Plan; 

(e]  For  a  project  under  this  Part  having 
a  total  estimated  cost  of  more  than 
$5,000,  any  construction  contract  or 
subcontract  in  excess  of  $2,000  using 
any  grant  funds  awarded  under  this  Part 
must  include  those  contract  labor 
standards  provisions  set  forth  in  29  CFR 
5.5  and  a  provision  for  payment  of 
laborers  and  mechanics  at  the  minimum 
wage  rates  determined  by  the  Secretary 
of  Labor  in  accordance  with  the  Davis- 
Bacon  Act  (40  U.S.C.  276a]  as  set  forth  in 
29  CFR  Part  1.  For  the  purpose  of  this 
section  “project”  means  an  undertaking 
to  acquire  and  install  one  or  more 
energy  conservation  measures  in  a 
building  which  is  eligible  under  this 
Part;  and 

(f]  Will  comply  with  all  reporting 
requirements  contained  in  §  455.63. 

§  455.62  Grant  applications  for  State 
administrative  expenses. 

(a]  Each  State  desiring  to  receive 
grants  to  help  defray  State 
administrative  expenses  shall  file 
applications  therefor  in  accordance  with 
the  provisions  of  this  section.  Each  State 
may  apply  for  an  amount  not  exceeding 
2  percent  of  its  total  allocation  for 
technical  assistance  and  energy 
conservation  measures  during  the  initial 
grant  program  cycle  to  the  Secretary  for 
approval;  or,  for  subsequent  grant 
program  cycles,  any  time  after  notice  by 
DOE  of  the  amounts  allocated  to  each 
State  for  that  grant  program  cycle.  In 
addition,  each  State  after  it  makes  the 
submittal  to  DOE  required  under 
§  455.72  may  apply  for  a  further  grant 
not  exceeding  5  percent  of  the  total  of 
all  grant  awards  for  technical  assistance 
and  energy  conservation  measures 
within  that  State  in  that  grant  program 
cycle,  less  any  amounts  previously 
awarded  the  State  for  administrative 
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expenses  in  the  same  grant  program 
cycle. 

(b)  Applications  for  financial 
assistance  to  defray  State 
administrative  expenses  shall  include — 

(1)  The  name  and  address  of  the 
person  designated  by  the  State  to  be 
responsible  for  the  State’s  functions 
under  this  part; 

(2)  An  identification  of  the  intended 
use  of  all  Federal  and  non-Federal 
funds,  for  the  State  administrative 
expenses  listed  in  §  455.83(b)  and  a  list 
of  the  sources  and  amounts  of  the 
required  matching  non-Federal  funds, 
including  in-kind  contributions  value  in 
accordance  with  the  guidelines  in  0MB 
Circular  A-102,  “Uniform  Requirements 
for  Grants-in-Aid  to  State  and  Local 
Governments”  to  be  used  to  meet  the 
cost-sharing  requirements  described  in 
Subpart  G  of  this  part;  and 

(3)  Any  other  information  required  by 
DOE. 

§  455.63  Grantee  records  and  reports. 

(a)  Each  State,  school,  hospital,  unit  of 
local  government,  public  care  institution 
and  coordination  agency  which  receives 
a  grant  for  a  technical  assistance 
program,  energy  conservation  measure, 
including  solar  and  other  renewable 
resource  measures,  or  State 
administrative  expenses  shall  keep  all 
the  records  required  by  §  455.4  in 
accordance  with  DOE  Assistance 
Regulations. 

(b)  Each  grantee  shall  submit  reports 
as  follows — 

(1)  For  technical  assistance  projects, 
two  copies  of  a  final  report  of  the 
analysis  completed  on  each  building  for 
which  Hnancial  assistance  was  provided 
shall  be  submitted  to  the  State  energy 
agency  no  later  than  90  days  following 
completion  of  the  analysis.  These 
reports  shall  contain — 

(1)  The  report  submitted  to  the 
institution  by  the  technical  assistance 
analyst,  and 

(ii)  The  institution’s  plan  to  implement 
energy  conservation  maintenance  and 
operating  procedures. 

(2)  For  energy  conservation  measure 
projects — 

(i)  Semi-aniiual  progress  reports  shall 
be  submitted  by  grantees.  Two  copies 
shall  be  submitted  to  the  State  energy 
agency  no  later  than  the  end  of  July  and 
January  and  shall  detail  and  discuss 
milestones  accomplished,  those  not 
accomplished,  status  of  in-progress 
activities  and  remedial  actions  if  needed 
to  achieve  project  objectives.  A  final 
report  may  be  submitted  in  lieu  of  the 
last  semi-annual  report  if  it  satisfies  the 
semi-annual  progress  report  and  final 
report  designated  time  frames; 


(ii)  Two  copies  of  a  Hnal  report  which 
list  and  describe  the  energy 
conservation  measures  acquired  and 
installed,  a  final  estimated  simple 
payback  period  for  each  measure  and 
the  project  as  a  whole,  and  a  statement 
that  the  completed  energy  conservation 
measures  conform  to  the  approved  grant 
application,  will  be  submitted  to  the 
State  within  90  days  of  the  completion 
of  the  project; 

(iii)  Within  60  days  of  the  close  of 
each  12-month  period  following  project 
completion,  grantees  shall  submit 
annual  reports  to  the  State  for  three 
years,  or  for  the  life  of  this  Federal 
program,  whichever  is  shorter.  These 
reports  shall  identify  each  building  and 
provide  data  on  energy  use  for  that 
building  for  the  preceding  12-month 
period. 

(3)  For  State  administrative  grants, 
each  State  shall  submit  reports  to  the 
Secretary,  by  the  close  of  each  February 
and  August  following  State  Plan 
approval,  which  provide — 

(i)  A  discussion  of  administrative 
activities  pursuant  to  §  455.83(b),  and  a 
discussion  of  milestones  accomplished, 
those  not  accomplished,  status  of  in¬ 
progress  activities,  problems 
encountered,  and  remedial  actions,  if 
any,  planned  pursuant  to  $  455.73(e): 

(ii)  A  summary  of  grantee  reports 
received  by  the  State  since  the  previous 
semi-aimual  grantee  report  submission 
pursuant  to  subparagraphs  (b)(1)  and 
(b)(2)  of  this  section:  and 

(iii)  For  the  August  report,  an  estimate 
of  annual  energy  use  reductions  in  the 
State,  by  energy  source,  attributable  to 
implementation  of  energy  conservation 
maintenance  and  operating  procedures 
and  installation  of  energy  conservation 
measures  under  this  program.  Such 
estimates  shall  be  based  upon  a 
sampling  of  institutions  participating  in 
the  technical  assistance  phase  of  this 
program  and  upon  the  reports  submitted 
to  the  State  pursuant  to 

§  455.63(b)(2)(iii). 

(4)  Such  0  Aer  information  as  the 
Secretary  may,  from  time  to  time 
request. 

(5)  Each  copy  of  any  technical 
assistance,  energy  conservation 
measures,  or  State  administrative  report 
shall  be  accompanied  by  a  financial 
status  report  completed  in  accordance 
with  the  documents  listed  in  {  455.3.  A 
financial  status  report  shall  not  be 
required  for  annual  reports  submitted 
pursuant  to  subparagraph  (a)(2)(iii)  of 
this  section.  Unless  the  State 
administrative  grant  funding  period 
coincides  with  its  semi-annual  report 
requirements  under  subparagraph  (3)  of 
this  section,  the  State  shall  also  submit  a 
financial  status  report  covering  its 


administrative  activities  at  the 
conclusion  of  its  State  administrative 
grant  funding  period. 

(6)  Grantee  technical  assistance, 
energy  conservation  measure,  and 
financial  status  reports  submitted  to  the 
State  shall  be  submitted  by  the  State  to 
DOE  as  required  by  the  Secretary. 

Subpart  F— State  Responsibilities 

§  455.70  state  evaluation  of  grant 
applications. 

(a)  If  an  application  received  by  a 
State  is  reviewed  and  evaluated  by  that 
State  and  determined  to  be  in  • 
compliance  with  Subparts  C,  D  and  E  of 
this  part,  §  455.70(b),  any  additional 
requirements  of  the  approved  State  Plan, 
State  environmental  laws,  and  other 
applicable  laws  and  regulations,  then 
such  application  will  be  eligible  for 
financial  assistance. 

(b)  Concurrently  with  its  evaluation 
and  ranking  of  grant  applications 
pursuant  to  §  455.71,  the  State  will 
forward  applications  for  technical 
assistance  or  for  energy  conservation 
measures  for  a  school  or  hospital  to  the 
State  school  facilities  agency  or  the 
State  hospital  facilities  agency,  as  the 
case  may  be,  for  review  and 
certification  that  each  school 
application  is  consistent  with  related 
State  programs  for  educational  facilities, 
and  each  hospital  application  is 
consistent  with  State  health  plans  under 
sections  1524(c)(2)  and  1603  of  the  Public 
Health  Service  Act  (42  U.S.C.  300m-3 
and  300O-2,  respectively),  and  that  each 
has  been  coordinated  through 
abbreviated  review  mechanisms  under 
section  1523  of  the  Public  Health  Service 
Act  (42  U.S.C.  300m-2)  and  section  1122 
of  the  Social  Security  Act.  No 
application  from  a  school  or  hospital 
shall  be  eligible  for  funding  until  such 
certification  has  been  issued. 

§  455.71  State  ranking  of  grant 
appHcationa. 

All  eligible  applications  received  by 
the  State  will  be  ranked  by  the  State  in 
accordance  with  its  approved  State 
Plan. 

(a)  For  technical  assistance  programs, 
buildings  shall  be  ranked  in  descending 
priority  based  upon  the  energy 
conservation  potential  of  the  building  as 
determined  fi^m  an  energy  audit  (or  its 
equivalent)  in  accordance  with  the 
procedures  established  in  the  State  Plan 
and  one  or  more  of  the  methods 
indicated  in  §  455.19(c).  In  the  case  of 
buildings  having  equivalent  energy 
conservation  potential,  preference  shall 
be  given  to  those  buildings  which  have 
completed  an  energy  audit  without  the 
use  of  Federal  funds.  Each  State  shall 
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develop  separate  rankings  for  all 
buildings  covered  by  eligible 
applications  for — 

(1)  Technical  assistance  programs  for 
units  of  local  government  and  public 
care  institutions,  and 

(2)  Technical  assistance  programs  for 
schools  and  hospitals. 

(b)  All  eligible  applications  for  energy 
conservation  measures  received  will  be 
ranked  by  the  State  on  an  individual 
building-by-building  or  a  measure-by¬ 
measure  basis.  Several  buildings  may  be 
ranked  as  a  single  building  if  the 
application  proposes  a  single  energy 
conservation  measure  which  directly 
involves  all  of  the  buildings.  Buildings  or 
measures  shall  be  ranked  in  accordance 
with  the  procedures  established  by  the 
State  Plan,  on  the  basis  of  the 
information  developed  during  a 
technical  assistance  program  (or  its 
equivalent]  for  the  building  and  the 
criteria  for  ranking  applications,  which 
are  listed  below  in  the  descending  order 
in  which  weights  for  each  criterion  are 
to  be  applied  by  the  State — 

(1)  Payback,  calculated  in  accordance 
with  §  4S5.42(d)(5)(vii]; 

(2)  The  types  of  energy  sources  to 
which  conversion  is  proposed,  including 
in  descending  priority — 

(i)  Renewable;  and 

(ii)  Coal; 

(3)  The  types  and  quantities  of  energy 
to  be  saved,  including  oil,  natural  gas,  or 
electricity,  in  a  priority  as  established  in 
the  approved  State  Plan; 

(4)  Other  factors  as  determined  by  the 
State. 

(c)  A  State  is  exempt  from  the  ranking 
requirements  of  this  section  when — 

(1)  The  total  amount  requested  by  all 
applications  for  schools  and  hospitals 
for  technical  assistance  and  energy 
conservation  measures  in  a  given  grant 
program  cycle  for  grants  up  to  50 
percent  is  less  than  or  equal  to  the  funds 
available  to  the  State  for  such  grants 
and  the  total  amount  recommended  for 
hardship  funding  is  less  than  or  equal  to 
the  amounts  available  to  the  State  for 
such  grants. 

(2)  The  total  amount  requested  by  all 
applications  for  buildings  owned  by 
units  of  local  government  and  public 
care  institutions  in  a  given  grant 
program  cycle  is  less  than  or  equal  to 
the  total  amount  allocated  to  the  State 
for  technical  assistance  program  grants 
in  the  State. 

(d)  Within  the  rankings  of  school  and 
hospital  buildings  for  technical 
assistance  and  energy  conservation 
measures,  including  solar  or  other 
renewable  resource  measures,  to  the 
extent  that  approvable  applications  are 
submitted,  a  State  shall  initially  assure 
that — 


(1)  Schools  receive  at  least  30  percent 
of  the  total  funds  allocated  for  schools 
and  hospitals  to  the  State  in  any  grant 
program  cycle;  and 

(2)  Hospitals  receive  at  least  30 
percent  of  the  total  funds  allocated  for 
schools  and  hospitals  to  the  State  in  any 
grant  program  cycle. 

(e)  To  the  extent  provided  in 
§  455.100(d),  financial  assistance  will  be 
initially  available  for  schools  and 
hospitals  experiencing  severe  hardship 
based  upon  an  applicant's  long-term 
need  or  inability  to  provide  the  50 
percent  non-Federal  share.  This 
financial  assistance  will  be  available 
only  to  the  extent  necessary  to  enable 
such  institutions  to  participate  in  the 
program. 

(1)  The  State  shall  recommend  funds 
for  severe  hardship  applications  wholly 
or  partially  from  the  funds  reserved  in 
accordance  with  §  455.100(d)  and  as 
stated  in  an  approved  State  Plan. 

(2)  Applications  for  Federal  funding  in 
excess  of  50  percent  based  on  claims  of 
severe  hardship  shall  be  given  an 
additional  evaluation  by  the  State  to 
assess  on  a  quantifiable  basis,  to  the 
maximum  extent  practicable,  the 
relative  need  among  eligible  institutions. 
The  minimum  amount  of  additional 
Federal  funding  necessary  for  the 
applicant  to  participate  in  the  program 
will  be  determined  by  the  State  in 
accordance  with  the  procedures 
established  in  the  State  Plan  and  will  be 
based  upon  one  or  more  of  the 
following — 

(i)  The  ratio  of  the  cost  of  the 
proposed  technical  assistance  programs 
or  energy  conservation  measures  to  the 
institution's  total  annual  budget; 

(ii)  The  borrowing  capacity  of  the 
institution; 

(iii)  The  average  unemployment  rate 
for  the  institution's  locality  at  the  time 
the  application  is  submitted; 

(iv)  The  ratio  of  the  amount  expended 
annually  by  the  institution  for  energy  to 
the  institution's  total  annual  operating 
budget; 

(v)  The  median  annual  family  income 
of  the  institution's  locality;  and 

(vi)  Other  special  conditions  of  the 
institution  or  its  locality  as  determined 
by  the  State. 

(3)  A  State  shall  indicate,  for  those 
schools  and  hospitals  with  the  highest 
rankings,  determined  pursuant  to 
subparagraphs  (a)  and  (b)  of  this 
section — 

(i)  The  amount  of  additional  hardship 
funding  requested  by  each  eligible 
applicant  for  each  building  determined 
to  be  in  a  class  of  severe  hardship;  and 

(ii)  The  amount  of  hardship  funding 
recommended  by'  the  State  based  upon 
relative  need  as  determined  in 


accordance  with  the  State  Plan,  to  the 
limit  of  the  hardship  funds  available. 

(f)  Only  schools,  hospitals,  and 
hardship  applicants  shall  be 
recommended  for  funding  from  the 
appropriate  allocation  specified  in 
paragraphs  (d)  and  (e)  of  this  section, 
unless  after  the  State  deadline  for 
submitting  applications  has  passed, 
there  are  insufficient  applications 
meeting  the  requirements  of  paragraphs 
(d)  and  (e)  of  this  section  and  otherwise 
qualifying  for  funding  imder  this  part,  in 
which  case  the  State  may  recommend 
use  of  the  remaining  funds  in  those 
allocations  to  fund  applications  under 
this  part  without  regard  to  the 
limitations  of  paragraphs  (d)  and  (e)  of 
this  section. 

§  455.72  Forwarding  of  applications. 

(a)  Each  State  shall  forward  all 
applications  recommended  for  funding 
within  its  allocation  to  the  Secretary 
once  each  grant  program  cycle  along 
with  a  listing  of  buildings  or  measures 
covered  by  eligible  applications  for 
schools,  hospitals,  units  of  local 
government  and  public  care  institutions, 
and  ranked  by  the  State  pursuant  to  the 
provisions  of  §  455.71.  If  ranking  has 
been  employed  the  list  shall  include  the 
standings  of  buildings  or  measures. 

(1)  Measure  by  measure  rankings  will 
be  recombined  for  the  respective 
building  with  more  than  one 
recommended  measure. 

(2)  Buildings  will  be  consolidated 
under  one  grantee  application. 

(b)  The  State  shall  indicate  the 
amoimt  of  financial  assistance 
requested  by  the  applicant  for  each 
eligible  building  and,  for  those  buildings 
recommended  for  funding  within  the 
limits  of  the  State's  allocation,  the 
amount  recommended  for  funding.  If  the 
amount  recommended  is  less  than  the 
amount  requested  by  the  applicant,  the 
list  shall  also  indicate  the  reason  for 
that  recommendation. 

(c)  States  shall  certify  applications 
submitted  are  eligible  pursuant  to 

§  455.70(a). 

§  455.73  State  liaison,  monitoring  and 
reporting. 

Each  State  shall  be  responsible  for — 

(a)  Consulting  with  eligible 
institutions  and  coordinating  agencies 
representing  such  institutions  in  the 
development  of  its  State  Plan; 

(b)  Notifying  eligible  institutions  and 
coordinating  agencies  of  the  content  of 
the  approved  State  Plan  and  any 
amendment  to  a  State  Plan; 

(c)  Notifying  each  applicant  how  the 
applicant's  building  or  measure  ranked 
among  other  applications,  and  whether 
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and  to  what  extent  its  application  will 
be  recommended  for  funding  or,  if  not  to 
be  recommended  for  funding,  the 
specific  reason(s]  therefor, 

(d)  Certifying  that  each  institution  has 
given  its  assurance  that  it  is  willing  and 
able  to  participate  on  the  basis  of  any 
changes  in  amounts  recommended  for 
that  institution  in  the  State  ranking 
pursuant  to  §  455.71;  and 

(e)  Direct  program  oversight  and 
monitoring  of  the  activities  for  which 
grants  are  awarded  as  dehned  in  the 
State  Plan.  States  shall  immediately 
notify  the  Secretary  of  any  non- 
compliance  or  indication  thereof. 

(f)  Reporting  requirements  pursuant  to 
§  455.63(bK3). 

Subpart  G— <arant  Awards 
§  455.80  Approval  of  grant  applications. 

(a)  The  Secretary  shall  review  and 
approve  applications  submitted  by  a 
State  in  accordance  with  §  455.72  if  the 
Secretary  determines  that  the 
applications  meet  the  objectives  of  the 
Act,  and  comply  with  the  applicable 
State  Plan  and  the  requirements  of  this 
part.  The  Secretary  may  disapprove  all 
or  any  portion  of  an  application  to  the 
extent  funds  are  not  available  to  carry 
out  a  program  or  measure  (or  portion 
thereof)  contained  in  the  application,  or 
for  such  other  reason  as  the  Secretary 
may  deem  appropriate. 

(b)  The  Secretary  shall  notify  a  State 
and  the  applicant  of  the  final  approval 
or  disapproval  of  an  application  at  the 
earliest  practicable  date  after  the 
Secretary’s  receipt  of  the  application, 
and,  in  the  event  of  disapproval,  shall 
include  a  statement  of  the  reasons 
therefor. 

(c)  An  application  which  has  been 
disapproved  for  reasons  other  than  lack 
of  funds  may  be  amended  to  correct  the 
cause  of  its  disapproval  and  resubmitted 
in  the  same  manner  as  the  original 
application  at  any  time  within  the  same 
grant  program  cycle.  Such  an 
application  will  be  considered  to  the 
extent  funds  have  not  already  been 
designated  for  institutions  by  the 
ranking  process  at  the  time  of 
resubmittal.  However,  nothing  in  this 
provision  shall  obligate  either  the  State 
or  the  Secretary  to  take  Hnal  action 
regarding  a  resubmitted  application 
within  the  grant  program  cycle.  An 
application  not  acted  upon  may  be 
resubmitted  in  a  subsequent  grant 
program  cycle. 

(d)  The  Secretary  shall  not  provide 
supplemental  funds  beyond  those 
awarded  for  technical  assistance 
projects  and  shall  fund  only  one 
technical  assistance  project  per  building. 


(e)  The  Secretary  shall  not  provide 
supplemental  funds  beyond  those 
awarded  for  all  energy  conservation 
measures  funded  under  a  grant  in  a 
given  grant  program  cycle.  An 
institution  may  apply  for,  and  the 
Secretary  may  make,  grant  awards  in 
another  grant  program  cycle  for  energy 
conservation  measures  for  which 
Hnancial  assistance  was  not  previously 
and  speciHcally  provided,  even  though 
the  measures  relate  to  a  building  which 
previously  received  grants  for  other 
energy  conservation  measures. 

(f)  The  Secretary  may  fund  costs 
incurred  by  an  institution  for  technical 
assistance  and  energy  conservation 
measure  projects  after  the  date  of  the 
grant  application,  so  long  as  that  date  is 
no  earlier  than  the  close  of  the 
preceeding  grant  program  cycle.  Such 
costs  may  be  funded  when,  in  the 
judgement  of  the  Secretary,  the 
institution  has  complied  with  program 
requirements  and  the  costs  incurred  are 
allowable  under  applicable  cost 
principles  and  the  approved  project 
budget.  The  applicant  bears  the 
responsibility  for  the  entire  project  cost 
unless  the  application  is  approved  by 
the  Secretary  in  accordance  with  this 
part. 

§  455.81  Grant  awards  for  units  of  local 
government  and  public  care  institutions. 

(a)  The  Secretary  may  make  grants  to 
units  of  local  governments,  public  care 
institutions  and  coordinating  agencies 
for  up  to  50  percent  of  the  costs  of 
performing  technical  assistance 
programs  for  buildings  covered  by  an 
application  approved  in  accordance 
with  §  455.80. 

(b)  Total  grant  awards  within  any 
State  to  units  of  local  government  and 
public  care  institutions  are  limited  to 
funds  allocated  to  each  State  in 
accordance  with  Subpart  I  of  this  part 

(c)  Units  of  local  government  and 
public  care  institutions  are  not  eligible 
for  financial  assistance  for  severe 
hardship. 

(d)  No  grant  awarded  under  this 
section  for  a  technical  assistance 
program  shall  include  funding  for  the 
purchase  of  any  single  item  of 
equipment  or  tangible  personal  property 
having  an  acquisition  cost  in  excess  of 
$500. 

§  455.82  Grant  awards  for  schools  and 
hospitals. 

(a)  The  Secretary  may  make  grants  to 
schools,  hospitals  and  coordinating 
agencies  for  up  to  50  percent  of  the  cost 
of  performing  technical  assistance 
programs  for  buildings  covered  by  an 
application  approved  in  accordance 
with  §  455.80.  Grant  awards  for 


technical  assistance  programs  in  any 
State  within  any  grant  program  cycle 
shall  be  limited  to  a  portion  of  the  total 
allocation  as  specified  in  the  Subpart  I. 

(b)  The  Secretary  may  make  grants  to 
schools,  hospitals  and  coordinating 
agencies  for  up  to  50  percent  of  the  costs 
of  acquiring  and  installing  energy 
conservation  measures,  including  solar 
and  other  renewable  resource  measures, 
for  buildings  covered  by  an  application 
approved  in  accordance  with  §  455.80. 

(c)  The  Secretary  may  award  up  to  10 
percent  of  the  total  amount  allocated  to 
a  State  for  schools  and  hospitals  in  a 
case  of  severe  hardship,  ascertained  by 
the  State  in  accordance  with  the  State 
Plan,  for  buildings  recommended  and  in 
amounts  determined  by  the  State 
pursuant  to  §  455.71(e). 

(d)  No  grant  awarded  under  this 
section  for  a  technical  assistance 
program  shall  include  funding  for  the 
purchase  of  any  single  item  of 
equipment  or  other  tangible  personal 
property  having  an  acquisition  cost  in 
excess  of  $500. 

(e)  Applicant  expenditures  for  a 
technical  assistance  program  or 
installation  of  one  or  more  energy 
conservation  measures  commenced 
after  November  8, 1978  for  a  building 
may  be  wholly  or  partially  credited,  in 
the  discretion  of  the  Secretary,  toward 
meeting  the  matching  non-Federal  funds 
requirement  for  a  grant  for  additional 
energy  conservation  measures  in  the 
same  building.  Credit  will  be  considered 
only  when  the  projects  for  which  credit 
is  sought  meet  program  requirements 
and  credit  for  energy  conservation 
measures  will  be  considered  only  when 
supported  by  a  technical  assistance 
analysis  performed  prior  to  the 
installation  of  the  energy  conservation 
measure.  Applications  for  credit  for 
completed  or  partially  completed  energy 
conservation  measures  will  be 
considered  in  conjunction  with 
applications  for  additional  energy 
conservation  measures.  The  application 
shall  reflect  both  the  work  done  and  the 
work  to  be  done  and  will  be  reviewed 
and  ranked  on  that  basis.  In  no  case 
shall  the  credit  exceed  an  amount  equal 
to  the  non-Federal  share  of  the  proposed 
additional  energy  conservation 
measures. 

§  455.83  Grant  awards  for  State 
administrative  expenses. 

(a)  For  the  purpose  of  defraying  State 
expenses  in  the  administration  of 
technical  assistance  programs  in 
accordance  with  Subpart  C  and  energy 
conservation  measures  in  accordance 
with  Subpart  D,  the  Secretary  may  make 
grant  awards  to  a  State — 
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(1)  Immediately  following  approval  of 
the  State  Plan,  or  for  subsequent  grant 
program  cycles,  immediately  following 
public  notice  of  the  amounts  allocated  to 
a  State  for  the  grant  program  cycle,  and 
upon  approval  of  the  grant  application 
for  administrative  costs,  in  an  amount 
not  exceeding  2  percent  of  that  State’s 
total  allocation  for  a  given  grant 
program  cycle  for  technical  assistance 
and  energy  conservation  measures. 
Grants  for  such  purposes  may  be  made 
for  up  to  50  percent  of  a  State’s 
projected  administrative  expenses,  as 
approved  by  the  Secretary:  and 

(2)  Concurrently  with  grant  awards  for 
approved  applications  for  technical 
assistance  or  energy  conservation 
measures  for  institutions  in  that  State, 
and  upon  approval  of  an  application  for 
administrative  costs,  in  an  amount  not 
exceeding  the  difference  between  the 
amount  granted  pursuant  to 
subparagraph  (1)  of  this  paragraph  and  5 
percent  of  the  total  amount  of  grants 
awarded  within  the  State  for  technical 
assistance  programs  and  energy 
conservation  measures  in  the  applicable 
grant  program  cycle.  Grants  for  such 
purposes  may  be  made  for  up  to  50 
percent  of  a  State’s  projected 
administrative  expenses,  as  approved 
by  the  Secretary.  The  total  of  all  grants 
for  State  administrative  costs,  technical 
assistance  programs  and  energy 
conservation  measures  in  that  State 
shall  not  exceed  the  total  amount 
allocated  for  that  State  for  any  grant 
program  cycle. 

(b)  A  State’s  administrative  expenses 
shall  be  limited  to  those  directly  related 
to  administration  of  technical  assistance 
programs  and  energy  conservation 
measures  including  costs  associated 
with — 

(1)  Personnel,  whose  time  is  expended 
directly  in  support  of  such 
administration; 

(2)  Supplies,  and  services,  expended 
directly  in  support  of  such 
administration; 

(3)  Equipment  purchased  or  acquired 
solely  for,  and  utilized  directly  in 
support  of  such  administration,  provided 
that  no  single  item  of  equipment  or  other 
tangible  personal  property  costing  more 
than  $300  shall  be  acquired  without  the 
express  consent  of  DOE; 

(4)  Printing,  directly  in  support  of  such 
administration;  and 

(5)  Travel,  directly  related  to  such 
administration. 

Subpart  H— State  Plan  Development 
and  Approval 

§  455.90  Contents  of  State  plan. 

Each  State  shall  develop  a  State  Plan 
for  technical  assistance  programs  and 


energy  conservation  measures,  including 
solar  and  other  renewable  resource 
measures.  The  State  Plan  shall  include — 

(a)  A  statement  setting  forth  the 
procedures  by  which  the  views  of 
eligible  institutions  or  coordinating 
agencies  representing  such  institutions, 
or  both,  were  solicited  and  considered 
during  development  of  the  State  Plan, 
and  any  amendment  to  a  State  Plan; 

(b)  The  procedures  the  State  will 
follow  to  notify  eligible  institutions  and 
coordinating  agencies  of  the  content  of 
the  approved  State  Plan,  or  any 
approved  amendment  to  a  State  Plan; 

(c)  The  procedures  for  submittal  of 
grant  applications  to  the  State; 

(d)  A  description  and  evaluation  of 
the  results  of  preliminary  energy  audits 
(described  in  Subpart  B  of  this  part) 
which  have  been  conducted  in  the  State 
including,  but  not  limited  to¬ 
ll]  In  the  case  of  a  State  which  has 

completed  preliminary  energy  audits  of 
all  potentially  eligible  buildings,  a 
summary  of  the  data  gathered  pursuant 
to  §  455.18  for  all  such  buildings; 

(2)  In  the  case  of  a  State  which  has 
completed  preliminary  energy  audits  of 
a  sample  of  all  potentially  eligible 
buildings  within  the  State — 

(i)  Reasonably  accurate  estimates  of 
the  preliminary  energy  audit  data 
required  by  §  455.18  for  all  potentially 
eligible  buildings  within  the  State;  and 

(ii)  A  plan  which  describes  further 
actions  to  be  taken  to  complete 
preliminary  energy  audits  of  all 
potentially  eligible  buildings; 

(e)  The  procedures  to  be  used  by  the 
State  for  evaluating  luid  ranking 
technical  assistance  and  energy 
conservation  measure  grant  applications 
pursuant  to  §  455.71,  including  the 
weights  assigned  to  each  criterion  set 
fordi  in  S  455.71(b].  In  addition,  the  State 
shall  determine  the  order  of  priority 
given  to  fuel  types  that  include  oil, 
natural  gas,  and  electricity,  under 

•  §  455.71(bK3). 

(f)  'The  procedures  that  the  State  will 
follow  to  insure  that  funds  will  be 
allocated  equitably  among  eligible 
applicants  within  the  State,  including 
procedures  to  insure  that  fimds  will  not 
be  allocated  on  the  basis  of  size  or  type 
of  institution  but  rather  on  the  basis  of 
relative  need  taking  into  account  such 
factors  as  cost,  energy  consumption  and 
energy  savings,  in  accordance  with 

§  455.71; 

(g)  The  procedures  that  the  States  will 
follow  for  identifying  schools  and 
hospitals  experiencing  severe  hardship 
and  for  apportioning  the  funds  that  are 
available  for  schools  and  hospitals  in  a 
case  of  severe  hardship.  Such  policies 
and  procedures  shall  be  in  accordance 
with  §  455.71(e); 


(h)  A  statement  setting  forth  the 
extent  to  which,  and  by  which  methods, 
the  State  will  encourage  utilization  of 
solar  space  heating,  cooling  and  electric 
systems  and  solar  water  heating 
systems; 

(i)  The  procedures  to  assure  that  all 
financial  assistance  under  this  part  will 
be  expended  in  compliance  with  the 
requirements  of  the  State  Plan,  in 
compliance  with  the  requirements  of  this 
part,  and  in  coordination  with  other 
State  and  Federal  energy  conservation 
programs; 

(j)  The  procedures  to  insure 
implementation  of  energy  conservation 
maintenance  and  operating  procedures 
in  those  buildings  for  which  financial 
assistance  is  requested  under  this  part. 
At  a  minimum,  the  plan  shall  provide 
that  all  operating  and  maintenance 
procedure  changes  recommended  in  an 
energy  audit  report  or  a  technical 
assistance  report,  or  both,  have  been 
implemented  prior  to  initial  or 
additional  financial  assistance  under 
this  part  being  provided.  An  assurance 
that  the  operations  and  maintenance 
procedure  will  be  implemented  in  the 
future,  or  a  justification  for  not 
implementing  such  a  procedure,  as 
appropriate,  may  be  acceptable  in  lieu 
of  implementation  if  it  is  shown  that — 

(1)  The  recommendation  is  infeasible 
because  of  factors  not  considered  by  the 
auditor  or  analyst; 

(2)  There  is  a  cost  involved  which 
exceeds  the  institution’s  limit  on 
operating  expenditures,  provided  it  is 
shown  a  budget  request  has  been  made 
to  implement  the  recommendation  and 
assurance  is  given  that  the  change  will 
be  effected  at  some  specified  futime 
date; 

(3)  The  implementation  of  the  change 
requires  some  item  of  supply  or  material 
which  is  not  presently  available;  or 

(4)  Other  factors  subject  to  approval 
by  the  Secretary  on  a  case-by-case 
basis; 

(k)  The  procedures  designed  to  insure 
that  financial  assistance  under  this  part 
will  be  used  to  supplement,  and  not  to 
supplant.  State,  local  or  other  funds; 

(l)  The  procedures  for  determining 
that  energy  audits  performed  without 
the  use  of  Federal  funds  have  been 
performed  in  substantial  compliance 
with  the  eligibility  requirements 
contained  in  §  455.41(c); 

(m)  The  procedures  for  determining 
that  technical  assistance  programs 
performed  without  the  use  of  Federal 
funds  have  been  performed  in 
compliance  with  the  requirements  of 

§  455.42,  for  the  purposes  of  satisfying 
the  eligibility  requirements  contained  in 
§  455.51(a)(3): 
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(n)  The  procedures  for  State 
management,  monitoring  and  evaluation 
of  technical  assistance  programs  and 
energy  conservation  measures  receiving 
financial  assistance  under  this  part; 

(o)  A  description  of  the  State’s 
program  for  establishing  and  insuring 
compliance  with  qualifications  for 
technical  assistance  analysts.  Such 
policies  shall  require  that  technical 
assistance ,analysts  have  experience  in 
energy  conservation  and — 

(1)  Be  a  registered  professional 
engineer  licensed  under  the  regulatory 
authority  of  the  State; 

(2)  Be  an  architect-engineer  team,  the 
principal  members  of  which  are  licensed 
under  the  regulatory  authority  of  the 
State;  or 

(3)  Be  otherwise  qualified  in 
accordance  with  such  criteria  as  the 
State  may  prescribe  in  its  State  Plan  to 
insure  that  individuals  conducting 
technical  assistance  programs  possess 
the  appropriate  training  and  experience 
in  building  energy  systems.  Such 
policies  shall  also  require  that  technical 
assistance  analysts  be  free  from 
financial  interests  which  may  conflict 
with  the  proper  performance  of  their 
duties; 

(p)  A  statement  setting  forth: 

(1)  An  estimate  of  energy  savings 
which  may  result  from  the  modiHcation 
of  maintenance  and  operating 
procedures  and  installation  of  energy 
conservation  measures; 

(2)  A  recommendation  as  to  the  types 
of  energy  conservation  measures 
considered  appropriate  within  the  State; 
and 

(3)  An  estimate  of  the  costs  of 
carrying  out  technical  assistance  and 
energy  conservation  measures 
programs. 

(q)  For  purposes  of  the  technical 
assistance  program.  §  455.42,  a 
statement  setting  forth  uniform 
conversion  factors  to  be  used  in  the 
technical  assistance  analysis  for 
conversion  of  fuels  to  Btu  equivalents. 

§  455.91  Submission  and  approval  of  State 
plans. 

(a)  Proposed  State  Plans  or 
amendments  necessitated  by  a  change 
in  regulations  shall  be  submitted  to  Ae 
Secretary  within  90  days  of  the  effective 
date  of  this  subpart  or  any  amended 
regulations.  The  Secretary,  upon  request 
and  for  good  cause  shown,  may  grant  an 
extension  of  time. 

(b)  The  Secretary  shall,  within  60  days 
of  receipt  of  a  proposed  State  Plan, 
review  each  plan  and,  if  it  is  found  to 
conform  to  the  requirements  of  this  part, 
approve  the  State  Plan.  If  the  Secretary 
does  not  disapprove  a  State  Plan  within 
the  60-day  period,  the  Secretary  will  be 


deemed  to  have  approved  the  State 
Plan. 

(c)  If  the  Secretary  determines  that  a 
proposed  State  Plan  fails  to  comply  with 
the  requirements  of  this  part  the 
Secretary  shall  return  the  Plan  to  the 
State  with  a  statement  setting  forth  the 
reasons  for  disapproval. 

(d)  The  Secretary  shall  review  each 
amendment  submitted  by  the  State  and, 
if  it  is  found  to  conform  to  the 
requirements  of  this  part,  approve  the 
amendment.  If  the  Secretary  determines 
that  a  proposed  State  Plan  amendment 
fails  to  comply  with  the  requirements  of 
this  part,  the  Secretary  shall  return  the 
amendment  to  the  State  with  a 
statement  setting  forth  the  reasons  for 
disapproval.  With  the  consent  of  the 
Secretary,  the  State  may  submit  a  new 
or  amended  plan  at  any  time. 

§  455.92  State  plans  developed  by  the 
Secretary. 

(a)  If  a  State  Plan  has  not  been 
approved  by  February  7, 1981,  or  within 
90  days  after  completion  of  the 
preliminary  energy  audits,  whichever  is 
later,  the  Secretary  may  develop  and 
implement  a  State  Plan  on  behalf  of  the 
schools  and  hospitals  in  the  State. 

(b)  Subsequent  to  the  development  of 
a  State  Plan  by  the  Secretary,  the  State 
may  submit  its  own  State  Plan  and  the 
Secretary  shall  approve  or  disapprove 
such  plan  within  60  days  after  receipt  by 
the  Secretary.  If  the  proposed  plan 
meets  the  requirements  of  this  part,  and 
is  not  inconsistent  with  any  plan 
developed  and  implemented  by  the 
Secretary,  the  Secretary  shall  approve 
the  State  Plan  which  shall  automatically 
replace  the  plan  developed  by  the 
Secretary. 

Subpart  I— Allocation  of 
Appropriations  Among  the  States 

§  455.100  Allocation  of  funds. 

(a)  The  Secretary  will  allocate 
available  funds  among  the  States  for  the 
purpose  of  awarding  grants  to  schools, 
hospitals,  units  of  local  government,  and 
public  care  institutions  and  coordinating 
agencies  to  implement  technical 
assistance  and  energy  conservation 
measures  grant  programs  in  accordance 
with  this  part. 

(b)  The  Secretary  shall  notify  each 
Governor  of  the  total  amount  allocated 
for  grants  within  the  State  for  any  grant 
program  cycle — 

(i)  For  schools  and  hospitals,  the 
allocation  amount  shall  be  for  technical 
assistance  programs,  together  with  any 
limitation  placed  on  technical 
assistance,  and  energy  conservation 
measures;  and 


(ii)  For  imits  of  local  government  and 
public  care  institutions,  the  allocation 
amount  shall  be  solely  for  technical 
assistance  programs. 

(c)  The  Secretary  shall  notify  each 
Governor  of  the  period  for  which  funds 
allocated  for  a  grant  program  cycle  will 
be  made  available  for  grants  within  the 
State. 

(d)  Each  State  shall  make  available  up 
to  ten  percent  of  its  allocation  for 
schools  and  hospitals  in  each  grant 
program  cycle  to  provide  financial 
assistance,  not  to  exceed  a  90  percent 
Federal  share,  for  technical  assistance 
programs  and  energy  conservation 
measures  for  schools  and  hospitals 
determined  to  be  in  a  class  of  severe 
hardship.  Such  determinations  shall  be 
made  in  accordance  with  §  455.71(e]. 

§  455.101  Allocation  formulas. 

(a)  Financial  assistance  for  conducting 
technical  assistance  programs  for  units 
of  local  government  and  public  care 
institutions  shall  be  allocated  among  the 
State  by  multiplying  the  sum  available 
by  the  allocation  factor  set  forth  in 
paragraph  (c)  of  this  section. 

(b)  Financial  assistance  for 
conducting  technical  assistance 
programs  and  acquiring  and  installing 
energy  conservation  measures,  induing 
solar  and  other  renewable  resource 
measures,  for  multiplying  the  sum 
available  by  the  allocation  factor  set 
forth  in  paragraph  (c)  of  this  section. 

(c)  The  allocation  factor  (K)  shall  be 
determined  by  the  formula — 

^  0.07 -f0.1  (sfc)  -t-0.83  (SP)(SC) 

N  (Nfc)  (NPC) 

where,  as  determined  by  DOE — 

(1)  Sfc  is  the  average  retail  cost  per 
million  Btu’s  of  energy  consumed  within 
the  region  in  which  &e  State  is  located, 
as  reflected  in  the  1985,  Series  C 
projections  prepared  for  DOE’s  Energy 
Information  Administration 
Administrator’s  Annual  Report,  1977; 

(2)  Nfc  is  $271.95,  the  summation  of 
the  Sfc  numerators  for  all  States; 

(3)  n  is  the  total  number  of  eligible 
States; 

(4)  SP  is  the  population  of  the  State,  as 
determined  from  current  census 
estimates,  “Current  Population  Reports’’; 

(5)  SC  is  the  sum  of  the  State’s  heating 
and  cooling  degree  days,  as  determined 
from  National  Oceanic  and  Atmospheric 
Administration  data  for  the  thirty  year 
period.  1941  through  1970; 

(6)  NPC  is  the  summation  of  the  (SP) 
(SC)  numerators  for  all  States. 

(d)  Except  for  the  District  of 
Columbia,  Puerto  Rico,  Guam,  American 
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Samoa  and  the  Virgin  Islands,  no 
allocation  available  to  any  State  may  be 
less  than  0.5  percent  of  all  amounts 
allocated  in  any  grant  program  cycle.  No 
State  will  be  allocated  more  than  10 
percent  of  the  funds  allocated  in  any 
grant  program  cycle. 

§  455.102  Reallocation  of  funds. 

(a)  If  a  State  Plan  has  not  been 
approved  and  implemented  by  a  State 
by  the  close  of  the  period  for  which 
allocated  funds  are  available  as  set 
forth  in  the  notice  issued  by  the 


Secretary  pursuant  to  §  455.100(c),  funds 
allocated  to  that  State  for  technical 
assistance  and  energy  conservation 
measures  will  be  reallocated  among  all 
States  for  the  next  grant  program  cycle, 
if  available. 

(b)  If  a  State  Plan  has  not  been 
approved  by  February  7, 1981,  or  within 
ninety  days  after  completion  of  the 
preliminary  energy  audits,  whichever  is 
later,  the  Secretary  may  develop  and 
implement  a  State  Plan  on  behalf  of  the 
schools  and  hospitals  within  the  State.  If 
the  Secretary  does  not  develop  a  State 


Plan  for  a  State,  the  funds  reserved  for 
that  grant  program  cycle  for  schools  and 
hospitals  in  that  State  will  be 
reallocated  for  the  next  grant  program 
cycle  among  all  States  for  schools  and 
hospitals. 

(c)  The  Secretary  shall  reallocate  the 
funds  which  remain  unobligated  by  DOE 
at  the  end  of  any  grant  program  cycle 
among  all  States  in  the  next  grant 
program  cycle. 
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